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Current Topics. 


Birthday Honours. 

THE law has figured conspicuously in the list of Birthday 
Honours conferred by THe KiNG and published on 8th June 
and 10th June. The elevation to the peerage of the Clerk of the 
Crown in Chancery and Permanent Secretary to the Lord 
Chancellor, Sir CLAUD ScuusTER, K.C., was not unexpected, 
and we tender our respectful congratulations to one to whom the 
public and the legal profession owe so much for his years of 
unflagging service in their interests. The new baron is now 
seventy-five years of age. He has given nearly thirty years of 
his life to the office of Permanent Secretary to the Lord Chancellor, 
having previously occupied, among others, the offices of Principal 
Secretary (Legal Branch) of the Board of Education, and Chief 
Registrar of Friendly Societies. May he enjoy many more 
years of happy and useful service. Solicitors were glad also to 
hear that the President of The Law Society has again been 
honoured, this time in the person of Mr. ERNEST EDWARD BIRD, 
who becomes a Knight Bachelor. Mr. Brrp has been a member 
of the Council since 1923, and a member of the Disciplinary 
Committee since 1938. Among other honours which we 
select for congratulation there are Mr. HuBEerRtT STANLEY 
HouLDswortTH, K.C., D.Sc., Controller-General of the Ministry 
of Fuel and Power, Mr. MArK FRANK LINDLEY, LL.D., 
Comptroller-General of the Patent Office; The Hon. RoBERT 
JAMES Hupson, Chief Justice of Southern Rhodesia; Mr. 
WILLIAM JAMES FITZGERALD, Chief Justice of Palestine ; 
Mr. CLAuD RAMSAY WILMOT SETON, Chief Justice of Nyasaland ; 
Mr. Justice MACHRAS BHAWANI SHANKER NIyoGI, Judge of the 
High Court, Nagpur; and Mr. DutRENDRA NATH MITRA. Solicitor to 
the Government of India ; all of whom become Knights Bachelor. 


Alimony Payments. 

_ON the adjournment of the House of Commons on 7th June, 
Lieut.-Commander HuTcHINSON raised the subject of “ the 
unsatisfactory procedure for dealing with the collection of arrears 
of alimony.” He asked the Attorney-General, the Lord Advocate 
and the Under-Secretary for the Home Office to look into the 
matter. He had no complaints about the procedure in Scotland, 
as the Scottish law of husband and wife was more clearly defined 
and less complex than the English law. The Attorney-General 
had stated on 26th April, 1944, that ‘‘ the existing methods of 
enforcement, including, as they do, procedure by judgment 
summons, have in the whole proved sufficient in England.’’ The 
real trouble, the speaker said, arose in those cases where one 
party was domiciled in England and the other was located in 
Scotland. The difficulty was accentuated by the fact that in 
England the system of legal aid for poor persons seemed to be 
less highly developed than it was in Scotland. There were 
difficulties in serving process and difficulties in enforcing judgment 
Summonses. In Scotland, where arrestment of wages was 
permitted in cases where a decree of alimony existed, it was 
possible to arrest the entire wages of a defaulting husband. 
Mr. BURKE supported Lieut.-Commander HuTCHINSON. The 
ATTORNEY-GENERAL replied that there had been very considerable 
opposition from both employers and employed to any introduction 
south of the Tweed of the procedure described as execution by 
)arrestment of wages. He could not hold out any hope of intro- 
ducing such a procedure, as it would involve legislation and 
controversy, and it might not be so effective as it sounded. 
Lieut.-Commander HuTCHINSON had done a useful service in 
drawing the attention of the Lord Advocate, himself and the 
Home Office to the existing procedure regarding the enforcement 
of English orders in Scotland and Scottish orders in England. 
The ATTORNEY-GENERAL stated that if someone had got a good 
Scottish order and came to England, the general English pro- 
cedure to enforce alimony orders should be at her disposal, with 
as little delay and expense as possible. The same should apply 
to the case of a person with an English order whose husband 
Went to Scotland. The ATTORNEY-GENERAL gave an undertaking 
that all the authorities concerned would look into the point, 

ause such investigations as he had made indicated that there 
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were uncertainties in the procedure at present. He could give no 
pledge with regard to the enforcement of English orders in 
Scotland as that point was not raised on the adjournment, but no 
doubt the matter would be considered by the Home Office. 
Mr. McGovern spoke of the abuses of the procedure of the arrest- 
ment of wages in Scotland, and Mr. MATHERS supported him in 
regard to the enforcement of instalment payments incurred by the 
wife without the husband’s knowledge. The matter was, however, 
quite different with regard to the legal responsibility of a man to 
provide for a wife whom he was in process of deserting. In answer 
to a question, the LorD ADVOCATE stated that originally one 
could arrest all wages for all debts. Then, sixty or seventy years 
ago, the limitation was put on, that for all other debts, except 
aliment, £1 must be left. That sum which must be left was now 
increased to 35s., but one could arrest the whole amount for 
aliment. The short discussion has served a twofold purpose of 
revealing the difficulties of enforcing Scottish orders in England 
and [inglish orders in Scotland and emphasising that the ordinary 
methods of enforcing the payment of debts are wholly 
inappropriate to the case of the enforcement of maintenance 
orders. 


Legal Aid. 

REPLIES have not been wanting to Wing Commander 
WHITWORTH’S recent expression of fear (see ante, p. 197) lest 
social security plans should convert solicitors and barristers into 
civil servants. Mr. QuInTIN HoaG entered a characteristically 
vigorous protest in a letter to The Times of 7th June, in which 
he hoped that the Rushcliffe Committee would not be cramped 
and confined in its terms of reference, as the provision of legal 
aid for the poor was the one legal reform at present really worth 
doing, and no method should be excluded from consideration, or 
the present investigation would be worthless. He wrote that the 
thousands of young barristers and solicitors in the Forces took a 
more exalted view of their profession. ‘‘ While not so simple as 
to fear that advocates and counsel could ever be turned into civil 
servants in our complex society, they recognise that lawyers exist 
for the public, and not the public for lawyerse The England they 
fight for is not one to be moulded exclusively for their own benefit, 
and they will welcome any investigation which may increase their 
sphere of usefulness.”’ In The Times of 9th June, LORD MAUGHAM 
emphasised that ‘‘ it would be most unjust to the legal profession ”’ 
to assume that they had done little or nothing in the direction of 
legal aid. At the beginning of the war, wrote LoRD M4uUGHAM, 
there were 125 free legal aid centres in England and Wales, 
operating without any assistance from the State or local 
authorities, at which solicitors and barristers gave their services 
gratis. His lordship referred to the booklet ‘‘ Free Legal Advice 
in England and Wales,’”’ published in 1940 by Slatter & Rose, 
Ltd., Oxford. While adding that much remained to be done, 
VISCOUNT MAUGHAM said that the cause could not fairly be 
supported without an acknowledgment of the services freely 
rendered in years past by barristers and solicitors. The latest 
contribution up to the date of writing is from Mr. STEPHEN 
Murray, secretary of the Haldane Society, who pointed out in 
The Times of 10th June that the proposals of that society would 
in due course be put before the Rushcliffe Committee, and 
contained no suggestion which would involve barristers and 
solicitors becoming civil servants. These avowals by representa- 
tives of different schools of thought should allay any fears caused 
by excessive enthusiasm in the support of one political doctrine 
or another. The question of legal aid is not political, but is that 
of securing the elementary constitutional rights of the subject. 


Scarlet Fever and Workmen's Compensation. 

AN editorial article in The Lancet of 28th April, 1944, refers to 
the short report of Barker v. Rotherham Corporation, 38 Sou. J. 
110, and comments that it indicates the kind of obstacle 
to the recovery of workmen’s compensation which any statutory 
reorganisation of our social services ought to remove. ‘‘ A woman 
works as a laundress at an isolation hospital; she has, among 
other duties, to enter the scarlet-fever ward and sort the soiled 
linen. She contracts scarlet fever and sues the respondent 
corporation on the ground that this is injury by accident arising 
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out of and in the course of her employment within the scope of 
the Workmen’s Compensation Act. The corporation contests the 
claim and says there were many scarlet-fever cases in the borough 
outside the hospital; the applicant could have contracted the 
disease apart from her work at the hospital. The county court 
judge finds that there is no evidence to connect the disease with 
the occasions on which the laundress was exposed to infection at 
the hospital.” The Lancet comments that this may have been a 
sound conclusion upon the particular facts, but such cases are 
more nails in the coffin of those historic words ‘“ arising out of 
and in the course of the employment.’’ In Martin v. Manchester 
Corporation [1912] 76 J.P. 251 (C.A.), the words were fatal to the 
claim of a porter employed at a scarlet-fever hospital, who, among 
other duties, had to clean out the mortuary. The county court 
judge found as a fact that Martin contracted scarlet fever in 
cleaning out the mortuary and contracted it nowhere else; he 
awarded compensation under the Act for an injury arising by 
accident arising out of and in the course of the employment, but 
was reversed by the Court of Appeal on the ground that there 
was no evidence to support that conclusion. If the disease was 
not one of the scheduled industrial diseases, said the judges, there 
must be proof that the “ accident ’”’ of contracting it occurred at 
a particular time and place. As had been said in Lke v. Hart-Dyke 
[1910] 2 K.B. 677 (C.A.) (a case of alleged sewer-gas), proof of the 
time, day, circumstances and place must establish the contracting 
of the disease as a definite event. Mr. Eke was a gardener and 
caretaker who had been ordered to find and open some cesspools 
near an unoccupied house before a new tenant came in. So also 
in Broderick v. London County Council {1908} 2 K.B. 807 (C.A.), 
where the applicant suffered from sewer-gas inhaled, as he said, 
in the course of his daily duties in the sewers. It is contended by 
the writer that the case of Martin v. Manchester Corporation, 
supra, is not regarded by lawyers as the most solid of authorities. 
If in the recent Rotherham case the court had been able to find as 
a fact that the claimant contracted scarlet fever in respondents’ 
hospital between specified dates, the writer claimed that it might 
well be that an award under the Workmen’s Compensation Act 
would stand. Recent trends suggest that there is no reason why 
it should not ; if there be reason to the contrary, the statute seems 
ripe for alteration. Its much disputed formula, costing so many 
thousands of pounds to apply and interpret, is arbitrary, says The 
Lancet, and belongs to the age when an employer’s liability, 
imposed upon him, without any proof of breach of duty on his 
part towards his employee, was a social experiment requiring 
vigilant control. 

Extradition of War Criminals. 

THE Foreign Secretaries of the U.K., the U.S.A. and the 
U.S.S.R., after their conference in Moscow from 19th to 30th 
October, 1943, speaking ** in the interests of the thirty-two United 
Nations,” declared: (a) That ‘‘ those German officers and men 
and members of the Nazi Party who have been responsible for, 
or have taken a consenting part in, the . . . atrocities, massacres, 
and executions will be sent back to the countries’ where their 
deeds were done; (b) That they will be ‘‘ judged and punished 
according to the laws ”’ of the countries concerned “‘ by the people 
whom they have outraged ”’ ; and (c) That all war criminals will 
be pursued by the three Allied Powers ‘* to the uttermost ends of 
the earth,’’ and that they will be delivered ‘ to the accusers in 
order that justice may be done.” This declaration represents a 
great advance on the mere spirit of revenge which would punish 
without judging, and indiscriminately and even purposely visit 
its malicious rage on the innocent, a not unfamiliar phenomenon 
in the past few years. The issue of the Juridical Review of April, 
1944, contains an article by Dr. MANFRED Lacus, LL.M., LL.D., 
Cracow, Poland, D.Pol.Sc., on the subject of war crimes. The 
author points out that the reaction of neutral governments and 
the Press to the appeals from Washington and London to hand 
over war criminals should they seek refuge on neutral soil was 
unfavourable. The solution to the problem, Dr. Lacs holds, 
lies in the distinction that must be drawn between mere political 
offenders and war criminals, that is, persons who commit in 
war-time what are undeniably crimes in times of peace. In the 
former class of offender, the absence of the motive of personal gain 
is outstanding. For that reason, the penalty provided in the 
liberal era was not dishonourable and the political offender was 
given the right of asylum in foreign countries. Since then, 
Fascism and Totalitarianism has applied dishonourable treatment 
and denied the right of asylum to political offenders. Dr. LACHS 
refers to two decisions of the British courts, (a) Re Castioni (1890), 
1Q.B.D. 149, and (b) Re Meunier [1894] 2 Q.B. 415, in which (a) the 
court refused to order the extradition of a Swiss revolutionary 
who was accused of killing a member of the Government in the 
course of an attempt to establish a provisional government, and 
(b) the court ordered the extradition of an anarchist, on the 
ground that he was an enemy of all governments. None of the 
war crimes with which this and the last war has sadly familiarised 
us, mass extermination, destruction of art and culture and of the 
State organisation, can possibly come within the category of the 
selfless political crime. Dr. LACHs quotes plentiful examples from 
history, including the Oxford Rules (1880), and the Geneva Rules 
(1892), to show that acts of barbarity and vandalism are excluded 
from every privilege granted to political offences and mentions 
the names of modern war criminals whom no man in his senses 








could possibly class as political offenders. ‘‘ They are common 
criminals,’’ wrote Dr. LAcHs, ‘‘ and come under the general rules 
of extradition.’”’ Neutral States will have to decide whether they 
can continue to be “‘ neutral’ as between law and savagery. 


Company Law Amendment. 

THE fifteenth day of the sittings of the Company Law Amend- 
ment Committee, on 4th April, 1944, was occupied with the 
taking of evidence from Sir CHARLES Hipwoop, Mr. C. S. GARLAND 
and Mr. R. S. WRIGHT, representing the National Union of 
Manufacturers, and Messrs. A. D. DEAN and W. B. NELSON, 
representing the Association of British Chambers of Commerce. 
In the opinion of the former body, there should be effective 
supervision of the inception and continuance of all companies by 
a body cunsisting mainly of business men, under the general 
superintendence of the Board of Trade. This body would scrutinise 
every proposal for registration, and would examine the credentials 
of proposed directors. The Union expressed itself as strongly 
against the fraudulent use of the ‘‘ private company ”’ device, as 
well as against nominee shareholdings. It was also suggested 
that officers of a subsidiary company should be under the control 
of their own company, and not that of the parent company. The 
evidence given on behalf of the Association of British Chambers 
of Commerce contained rather more detail. They were satisfied 
that, with very few exceptions, a high standard of commercial 
morality has been maintained with regard to both public and 
private companies. They recommended, however, that there 
should be further restrictions on the use of names. They stated 
that there was no evidence of any public demand for statutory 
recognition of shares of no par value. Nominee shareholdings, 
they held, were not objectionable in themselves, and cases of 
abuse were relatively rare, but they suggested a method of 
disclosure of the beneficial ownership of shares on the reverse of 
share transfers, and the compulsory keeping of a register of 
transfers. They said that the definition of a subsidiary should be 
amended so as to include companies controlled either directly or 
indirectly by the holding company, through the medium of any 
subsidiary or sub-subsidiary. They also considered that there 
was evidence that the procedure in a members’ voluntary 
winding-up as regards the declaration of solvency had been 
abused. Two remedies were suggested : (1) that directors should 
have to give the reasons why they believed that the company’s 
debts would be paid in full and to exhibit a copy of an accountant’s 
report to the declaration ; (2) that the liquidator should at the 
end of three months from the commencement of the winding-up 
issue a statement of affairs to any unpaid creditors. 


London Local Government. 

ALL who are interested in the local government of the largest 
city in the world should study ‘‘ A Survey of London Local 
Government ” (with particular reference to finance), published 
recently by the Institute of Municipal Treasurers and Accountants 
(price 10s.). The authors are Messrs. E. J. D. Lioyp and 
J. H. Humpuries, both well known in the world of municipal 
accountancy. In a foreword Mr. G. E. Martin, Borough 
Treasurer of Poplar, and a past President of the Institute, notes 
that as regards efficiency, the standard of local government in 
London, taken as a whole, is not inferior to that in the best 
administered provincial areas. The modern problems of local 
government, however, have taken on a fresh complexion in 
London. For instance, would an ‘all purposes” authority 
embracing the existing county council and all the borough 
councils be practicable in London? Could it efficiently 
administer even all the ordinary rate fund services, leaving the 
public utilities to be controlled by ad hoc authorities ? It seems 
incredible, he states, that County Hall could provide the same 
personal service as the local town hall, which have come to be 
regarded as inquiry bureaux, accessible to every citizen. With 
regard to the growth of London, Mr. MARTIN notes that the 
present administrative county covers about 117 square miles, 
while the London postal district covers 232 square miles, the 
Metropolitan Police district 692 square miles, the London 
telephone area 1,200 square miles, the London traffic area 1,820 
square miles, and the London Passenger Transport area 1,986 
square miles. He pertinently asks: ‘‘ Which is London?” 
The book tries to answer this question. It consists of a complete 
analysis of the problems from the historical, administrative and 
financiai standpoints. Solicitors will find the sections on London 
rating and valuation of great use as a summary of the law. The 
book also contains some interesting points about the courts of 
London. It points out that while in the provinces salaries and 
expenses of stipendiary magistrates fall as a charge on the local 
authority, in the metropolis the salaries and expenses of police 
magistrates come out of the national exchequer and the 
Metropolitan Police Fund, respectively. The Mayor’s and City 
of London Court is comparable with a county court, but, unlike 
the latter, its whole cost falls upon the local authority. Finally, 
the sections on the police and administration of justice conclude 
with detailed tables of the London courts. It is an interesting 
fact that the net cost of the administration of justice in London 
in 1936-37 was £123,304, compared with £17,615 in Birmingham, 
£17,315 in Liverpool, and £3,023 in Manchester. Lawyers will 
find this work a useful addition to their libraries. 
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Income Tax on Board and Lodging. 


THERE has been considerable publicity in the Press recently 
in regard to income tax on board and lodging. The Land Army, 
police, nurses and teachers in boarding schools are some of the 
categories of workers whose position has come under review in 
this controversy. 

The difficulty is caused by the fact that under British income 
tax law the hypothetical value of board and lodging is not taken 
into account in assessing liability. Hence people who live-in 
are at an advantage as compared with other employees, and the 
anomaly is particularly acute in those cases where workers are 
paid a sum in cash for board and lodging, because in these 
circumstances the allowance is taxable. 

The general principle is that benefits paid in kind are not 
chargeable to tax. If, however, benefits such as board and lodging 
are expressed in cash terms the assessment will be on the gross 
figure. There are several High Court decisions which throw some 
light on the matter. In the case of Fergusson v. Noble, 7 T.C. 176, 
the point at issue was whether a clothing allowance made to a 
plain-clothes detective sergeant was assessable to tax. The 
court held that there was liability, despite the fact that the 
employee was not free to spend the money as he pleased. There 
was an indication given in the judgment, however, that if, instead 
of a cash allowance being paid, clothes had been provided as in 
the case of the uniformed police, there would have been no tax 
liability on the amount. The fact that it was a cash allowance 
was the determining factor. 

There are two cases relating to employees in asylums which 
also illustrate the principle. In Cordy v. Gordon, 9 T.C. 304, 
a man and his wife were employed at fixed salaries, and from 
the gross pay there were deductions for board, lodging, washing 
and uniform. It was held that there was liability on the gross 
salaries. 

In Machon v. McLoughlin, 11 T.C. 83, the basis of remuneration 
was changed from that of a net salary plus allowances in kind 
to that of a gross salary from which fixed deductions were made 
for board and lodging and other benefits. As a result of this 
change, the gross amount became liable to tax. 

There is a case affecting a company director which also has 
some relevance to this subject. In Nicoll v. Austin, 19 T.C. 531, 
a company paid all rates, taxes, insurances, gas, electricity and 
telephone charges in connection with a director’s house, and 
maintained the house and garden in a proper condition. It was 
held that the sums thus paid were assessable on the director. 
The distinguishing feature here is that presumably these payments 
are not regarded as benefits in kind in the same way as board 
and lodginy. ‘ 

The anomalous position that arises in connection with the 
income tax position of board and lodging is clearly exemplified 
in the nursing profession. A resident nurse gets a net salary, 
while the non-resident nurse of the same grade gets a gross salary 
to include the value of board and lodging. The board and 
lodging allowance does not take account of the income tax 
liability, yet the nurse living out has to pay considerably more 
tax than the nurse living in. 

A somewhat similar state of affairs arises in the case of a 
policeman who gets a cash allowance for board and lodging 
instead of being accommodated in the police barracks. His 
grievance is that this cash allowance is inadequate because income 
tax has to be paid on it. 

There have been many Press references recently to the income 
tax of the Land Army. A correspondent of a daily newspaper 
pointed out that domestic staff in his household received 25s. a 
week and were exempt from tax, while Land Army girls living in 
the house, although their net wages were only 23s. a week, were 
taxed on 48s. a week, as this was the gross wage, 25s. being 
deducted for board and lodging. 

Subsequently the Inland Revenue reversed this ruling, and 
stated that where free board and lodging are provided only the 
actual cash wages are liable to tax. This appears to represent a 
slight relaxation of the Inland Revenue attitude, because the 
gross wage of the Land Army girl is expressed at 48s. a week, but 
the girl is only actually paid 23s. If the decision in Machon v. 
McLoughlin were strictly followed, it is probable that the 48s. 
would be the taxable income. 

The Chancellor of the Exchequer recently replied to a question 
on this subject in the House of Commons. He said :— 

‘* Where an employer undertakes to provide free board and 
lodging for an employee the board and lodging is not a taxable 
emolument and the taxation liability is determined by the cash 
wage. This general rule of the income tax law applies to 
agricultural employees in the same way as it applies to all 
other employees for whom the employer provides such benefits 
in kind. Where a gross wage is payable and the employee is 
responsible for the cost of his board and lodging the gross wage 
is taxable. 

“Tt has been pointed out that where a worker is provided 
by the employer with free board and lodging in the farmhouse 
or in a billet or hostel in circumstances where the employer has 
made himself and not the worker directly responsible for the 
cost, only the cash wages are assessable to tax. In such a case 








the income tax liability is not affected by the fact that the 

provision of free board and lodging has to be taken into account 

in calculating wages under the Agricultural Wages (Regulation) 

Act.’’ 

Thus, where an employee is living in, it should be possible so 
to arrange matters as to ensure that the employee does not have 
to pay tax on board and lodging. The ruling in the Land Army 
case does not, however, remove the grievance that arises in a 
profession or vocation where some employees live in and others 
get a cash allowance for living out. Thus, the Land Army girl 
who has to secure lodgings because there is no room for her in 
the farmhouse has to pay tax on 48s. 

The solution in regard to farm workers, nurses, police and 
other workers who get a cash allowance for board and lodging 
instead of living in would appear to be to take the income tax 
factor into account in fixing the cash allowance. 

Quite apart, however, from this comparative grievance which 
arises as between people living in or living out in certain 
occupations, there is the general question whether it is equitable 
for board and lodging supplied in kind to go tax free. Why, it 
may be asked, should certain taxpayers be exempt from tax on 
their living expenses, whereas the great majority of taxpayers 
can claim no reduction of their tax liability on this account ? 

In the United States and certain other countries the 
hypothetical value of board and lodging is assessed for taxation 
purposes. In Britain the point was not of much practical 
importance before the war, because the great majority of workers 
who lived in would have been exempt from tax even if the value 
of keep had been added to wages. During the war wages have 
risen and the tax exemption limit has fallen, and the point is 
now a material one in a considerable number of cases. 

The Chancellor of the Exchequer is not likely to change the 
present basis while the war lasts, because it affects the armed 
forces, and to increase their tax liability would present serious 
political difficulties. 

After the war, however, it would not be surprising if the 
income tax exemption of payments in kind came under review. 
A solution is not, of course, easy, as if board and lodging is to be 
assessed, in equity free meals provided for non-resident workers 
should also be taken into account, which would be carrying the 
matter to extremes. 

The final decision, even after studying the practice and 
experience of other countries which assess board and lodging, 
may be to leave the position unchanged, and maintain the 
distinction between payments in cash and in kind. But, as we 
have indicated, the present method does undoubtedly accord 
very favourable taxation treatment to persons who get free 
board and lodging in connection with their employment. 





A Conveyancer’s Diary. 


Tenancy in Common of Land.—III. 

Last week I discussed the transitional provisions of the Law of 
Property Act under which all land held in undivided shares which 
were vested in possession at the end of 1925 was subjected to the 
statutory trust for sale. Thus the only undivided shares then 
existing which continued thereafter to exist were those which 
were not then in possession; that meant in practice future 
tenancies in common under settlements. Where such interests 
fall into possession after 1925, whether they were created before 
or after the beginning of 1926, the legal estate has to be dealt 
with under s. 36 of the Settled Land Act, 1925 (see Re Cugny 
[1931] 1 Ch. 305, and Re Thomas [1939] Ch. 513). This is an 
important section which often operates and is often misunder- 
stood. Its effect is that where land which has been settled land 
(under the Settled Land Act, 1925) becomes held in trust for 
tenants in common in possession. the person who actually has 
the legal estate can be required to convey it (subject, if he is a 
personal representative, to his powers as such) to the Settled 
Land Act trustees as joint tenants on the statutory trusts, ‘ and 
in the meantime the land shall be held on the same trusts as 
would have been applicable thereto if it had been so conveyed to 
. . . the trustees.’’ These last words impose the statutory trusts 
on the land from the moment when the undivided shares fall into 
possession ; their effect is to invalidate receipts for capital money 
given by a sole estate owner unless he is a personal representative 
acting in pursuance of “ his rights and powers for purposes of 
administration.”’ This fact is sometimes forgotten with unhappy 
results upon the validity of the subsequent title. 

Section 36 can, of course, come into play upon the forfeiture 
or determination of an interest less than a life interest. In that 
case the legal estate continues to be vested in the former tenant 
for life until it is duly conveyed by him to the Settled Land Act 
trustees, but in the meantime he holds as a statutory trustee. 
Much the most usual case is, of course, where the land has been 
given to A for life with remainder to A’s children. The section 
operates on A’s death and the statutory trust for sale is instantly 
imposed by the concluding words of s. 36 (1), which are cited 
above. The primary statutory trust is a trust for sale, and 
therefore the land at once ceases to be settled land, although the 
tenancy in common may be only for a limited interest and 
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normally arises under the same trust instrument as did the life- 
tenancy. It follows, upon the well-known principle of Re Bridgett 
and Hayes’ Contract [1928] Ch. 163, that the legal estate vests in 
the general personal representatives of the tenant for life and not 
in the special personal representatives. This state of affairs is 
not very convenient, because the special representatives will 
normally be the Settled Land Act trustees, whom the section 
designates as the statutory trustees. There will thus normally be 
need for a conveyance by the general personal representatives to 
the statutory trustees. Or this step can, under express words in 
the section, be taken by means of an assent. Even if, as some- 
times occurs, the general personal representatives are the same 
persons as are to be statutory trustees, it will be best to have an 
assent by them in their own favour so as to define their position 
for purposes of record. While s. 36 does operate quite often, it 
is generally found to do so under settlements drawn before 1925 
or under settlements inadvertently created after that year, as, 
for instance, by home-made wills. It is not, in my view, good 
conveyancing to draw a settlement now which will hereafter 
bring the section into force. Even if the lay client insists that he 
will not have anything to do with a general trust for sale anterior 
to the life estate, he ought to be made to agree to the next 
limitation being one to the Settled Land Act trustees on trust for 
sale. Tenancies in common must now be in proceeds of sale. It 
is better to make one’s own trust for sale than to allow the 
Settled Land Act to do it for one. All sections imposing statutory 
trusts tend to give trouble, because the various possible sets of 
limitations are manifold while the section is single and rigid. 
One should thus refrain from inflicting the bed of Procrustes on 
one’s clients. But nothing will stop people making foolish wills 
for themselves, and a long future for s. 36 is therefore inevitable. 
I should say, at a guess, that I have met it in practice more often 
than any other statutory provision about undivided shares, 
except possibly sub-para. (1) of the transitional provisions. 

So much for the Settled Land Act. The other main provision 
is s. 34 of the Law of Property Act. Subsection (1) prohibits the 
creation of undivided shares in land ‘ except as provided by the 
Settled Land Act, 1925, or as hereinafter mentioned.’ Sub- 
sections (2) and (4) are essential to the scheme of the Act, but 
one never meets them in practice. Their effect is that if one tried 
to convey ltand to tenants in common the conveyance would take 
effect as one to the grantees as joint tenants on the statutory 
trusts, while an instrument attempting to settle an undivided 
share would operate as a settlement of a corresponding share of 
proceeds of sale. Actually, conveyances and settlements are 
almost invariably drawn professionally, and no_ professional 
draftsman in his senses would invite the intervention of these 
subsections or either of them. The proper practice is to convey 
on trust for sale: to the best of my belief the correct practice is 
always adopted on this point. 

The same cannot be said of dispositions by will. There are, 
of course, the usual quantities of home-made wills, some quite 
well drawn to dispose of the whole real and personal estate among 
““my children in equal shares.” If a trust for sale is forgotten, 
the section imposes one on the family house and any other realty. 
I regret to say that similar errors are still committed in wills 
which are manifestly not home-made. (For some reason that I 
have never been able to fathom, wills are apparently considered 
to be much easier to draw than conveyances. I still remember 
with horror that a contemporary of mine told me, when he was a 
newly articled clerk, that he did a lot of wills and “just wrote 
down in clear language what the client wanted.” Personally, 
I think a will is always difficult : one’s subject-matter and objects 
may all be different by the time the testator dies, whereas a 
conveyance is going to operate at once on facts already known.) 
To return, a will which purports to devise land in undivided 
shares may create a settlement some of whose interests are prior 
to the tenancy in common: if so, S.L.A., s. 36, will eventually 
apply. If the tenancy in common is to be in possession, it is 
laid down by L.P.A., s. 34 (3), that the devise is to operate as 
one on the statutory trusts to the S.L.A. trustees of the will (if 
any), or if there are none, to the testator’s personal representa- 
tives, in such case without prejudice “ to the rights and powers 
of the personal representatives for purposes of administration.” 
Of course, these very seldom are S.L.A. trustees, apart from the 
personal representatives themselves acting as such under S.L.A., 
s. 30 (3), especially in home-made wills. The usual effect of a 
devise in undivided shares is thus to make the personal repre- 
sentatives into statutory trustees of the property so devised. 
One comes across L.P.A., s. 34 (3), fairly often in practice: it 
does not give much trouble to those who realise that it exists and 
applies, but it should decidedly not be forgotten. For the same 
reason as that which I gave in relation to S.L.A., s. 36, I am 
bound to predict a long career for L.P.A., s. 34 (3). 

In these three articles I have tried to give a brief reminder 
about the statutory provisions as to tenancies in common of land. 
If one has a working acquaintance with L.P.A., s. 34 (3), S.L.A., 
s. 36 (1), and L.P.A., Sched. I, Pt. IV, para. 1, it should not be 
easy to go far wrong, provided that one recognises that any and 
every mention of tenancy in common is a danger signal. These 
enactments do not yet pass as familiar: they ought to do so, by 
now, nearly twenty years after the Acts came into force ;_ there 
is no mystery about them and no real difficulty. Very odd results 
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do sometimes flow from them, but on the whole the changes have 
been most beneficial. Nowadays, if one looks carefully enough, 
one can almost always find someone who has power to convey 
the legal estate in the entirety or who can acquire such power by 
appointing a co-trustee. In the old days it was very different, 
even if the case (with which the books make play) where some 
seventy parties had to be consulted on a small sale was an extreme 
one. When it gets into perspective, which cannot be very long 
ahead now, this reform will be found to have been most useful, 
much as we have all jibed at some of the effects of it in the 
early years. 

In conclusion, I ought to mention the proviso to s. 3 (1) (b) (ii) 
of the Law of Property Act. It is too long to quote here, but it 
is convenient. Its effect, so far as now material, is that, if one 
finds persons absolutely entitled as tenants in common to proceeds 
of sale of land, they, or rather four of them, are entitled to 
become their own statutory trustees and to call for a conveyance 
from the person in whom the land vests by statute. 





Landlord and Tenant Notebook. 


The Contra Proferentem Rule. 

I APOLOGISE for not sooner having discussed the reversal of 
Dickinson v. St. Aubyn [1944] 1 K.B. 10, about which I wrote 
in my article entitled ‘‘ Effect of Proviso on Meaning of * Last 
Quarter’ ”’ on Ist April last (88 Son. J. 118). No full report of 
the proceedings in the Court of Appeal has yet appeared in the 
‘Law Reports,” though they have been dealt with in ‘“* Weekly 
Notes.” But the case is an interesting one, and I therefore 
propose to examine it with the assistance of other publications, 
including the report of the judgments to be found in (1944), 
1 All E.R. 370. 

The question was, what was the effect on a tenant’s covenant 
to paint in the last quarter of the term, expressed in the habendum 
to be for seven years, of a proviso authorising the tenant to 
determine the lease at the end of its fifth year. At first instance, 
Hilbery, J., appears to have regarded the issue as a contest 
between the rival claims of habendum and proviso, and held that 
the latter, when exercised, made the last quarter of the term the 
last quarter of the fifth year, because “a proviso is one of the 
strongest ways in which an intention to create a condition can be 
expressed.” 

As I observed in my above-mentioned article, the establishment 
of the ‘‘ strength of the proviso’ point left the tenant little to 
though I suggested that something might have 


argue about ; , 
‘said’ in the expression 


been achieved by stressing the word 
“the last quarter of the said term.’’ On the other hand, | 
submitted that if there were room for applying an ** object ”’ test, 
the landlord would be on strong ground, the intention being to 
enable him to re-let without incurring expenditure. 

No authorities supporting the alleged strength of provisos are 
mentioned in the report of the proceedings at first instance 
referred to, and, what is more curious, the argument appears to 
have played no part at all in the appeal, as far as reports at 
present available are concerned. New considerations seem to 
have been put forward, and Goddard, L.J.’s judgment 
itself on two grounds. the existence and wording of certain 
other covenants, and the rule of construction expressed in the 
maxim ‘ Verba fortius accipiuntur contra proferentem.” 

For, besides the covenant to paint ‘‘ in the last quarter of the 
said term,’’ there were a tenant’s covenant at the determination 
of the tenancy to leave all locks, windows, etc., in good working 
condition, all floors cleaned, chimneys swept, etc., and in like 
condition to deliver up the same at the end or sooner determination 
of the tenancy,”’ and also a covenant during the last month of the 
tenancy to permit intending tenants to inspect the premises. 
Different words, different meanings, was the view taken by the 
learned lord justice, and it would be wrong to construe the 
covenant to paint as one to paint ‘in the last quarter of the 
tenancy, be it five years or be it seven years.” : 

One might observe that an ‘‘ or sooner determination Z 
vision is usually inserted to provide for such contingencies as 
forfeiture or disclaimer in bankruptcy, rather than the exercise 
of an option ; but, even so, the difference in language represented 
by the use of the word ‘“‘ term” in the one case and the word 
“tenancy ”’ in the others is undoubtedly a weighty consideration. 
“Term ” is, after all, derived from a word meaning “ end,”’ while 
“tenancy ” derives from one meaning “ holding ”’ and indicating 
relationship. ; 

The second point made by Goddard, L.J., was expressed in 
these words: “ If there is an ambiguity in the lease or a doubt 
in the lease as to what is meant, the lease has to be construed 
according to what is generally called the rule of contra proferentes, 
that is to say, against the persons putting it forward.” 

I do not know whether, and, if so, how, this point was dealt 
with in argument ; but if it was advanced on behalf of the tenant, 
the question ought to have been raised ‘* Who is the ‘ person 
putting forward ’ in the case of a tenant’s covenant ”’ ? 

True, “ it is a maxim of the law that every man’s grant shall 
be taken most strongly against himself,’ says Coke, and a lease 
is a grant, and the custom is that it is prepared by the landlord 
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at the tenant’s expense. The custom is, I think, a relic of past 
days when the instrument was of greater importance to the 
tenant than it was to the landlord; but,-apart from this, and 
conceding that the lease is a grant, are the tenant’s covenants 
part of the grant ? 

The basis of the rule is, after all, that anyone who enters into 
an obligation expressed in words will naturally see that those 
words express no more than he undertakes ; just as the law is 
reluctant to credit anyone with an intention to do something for 
nothing, so it presumes that the signatory to a document will 
look after himself rather than after any other party or parties 
thereto. And if leases in general have been construed against 
landlords as makers of the documents in question, the rule has 
certainly operated the other way in the case of tenants’ covenants. 

Thus, in Barrelt v. Bedford (Duke of) (1800), 8 T.R. 602, a 
tenant failed to recover the cost of constructing or improving a 
party wall, imposed by an Act of 1774 (before the lease was 
granted) on the landlord, in the face of covenants by him to 
discharge outgoings, etc., and contribute a reasonable share and 
proportion of such expenses; not only because the express 
agreement ousted the statute, but because, as Kenyon, C.J., said : 
* These are covenants, and it is a general rule that the words of 
a deed are to be construed most strongly contra proferentem.” 
In Webb v. Plummer (1819), 2 B. & Ald. 745, when the tenant of a 
Southdown farm was held to have excluded custom by a covenant 
which mentioned part of the customary compensation to outgoers 
and was silent as to the rest (carrying manure to fallowed lands), 
Holroyd, J., observed: ‘‘ For although the words of a covenant 
are to be construed according to the intention of the parties, yet 
they are to be most strongly construed against the party who 
stipulates.”” And in Doe d. Abdy v. Stevens (1832), 3 B. & Ad. 299, 
when refusing to apply a forfeiture clause, which spoke of doing 
or causing to be done any act, matter, e c., contrary to or in 
breach of, etc., but did not specify omissions, to the breach of a 
repairing covenant, Tenterden, C.J., said: ‘ It is a general rule 
of construction that the words of a covenant must be taken most 
strongly against the covenantor.’’ The rule has been applied to 
a covenant in an assignment of a term (Barton v. Fitzgerald 
(1812), 15 Ea. 530). 

Cases in which the rule has operated against the landlord have 
all arisen out of some ambiguity in provisions concerning the 
term. The earliest is Justice Windham’s Case (1589), 5 Co. Rep. 7b, 
in which the resolution ‘* for every deed shall be taken more 
strongly against the grantor, and more beneficially for the 
grantee ’’ supported the judgment in a dispute as to commence- 
ment of term; Seaman’s Case (1610), Godb. 166, dealt with a 
similar point in the same way. The principle was again applied 
in Manchester College v. Trafford (1678), 2 Lev. 241, length of 
term being in issue ; provisions for options to determine which 
did not indicate which party was to have the option were held to 
be exercisable by the tenant only in Dann vy. Spurrier (1803), 
3 Bos. & Pul. 399, soon followed by and in Doe d. Webb v. Dixon 
(1807), 9 Ea. 15. For a more recent example, see Powell v. Smith 
(1872), L.R. 18 Eq. 45. It is true that passages torn from their 
contexts would warrant the proposition that the whole of the 
lease must be so construed, e.g., in Dann v. Spurrier, Alvanley, 
C.J., said: “if a question arise as to the construction of a lease 
between lessor and lessee, the lease must be construed most 
beneficially to the latter,” wbich would, in itself, support the line 
taken by Goddard, L.J.; but the statement is too wide in more 
than one respect to act as the foundation for legal proposition. 








Our County Court Letter. 
Decision under the Workmen’s Compensation Acts. 


Incapacity from Silicosis. 

In Fuller v. Chislet Colliery Co., Ltd., at Canterbury County Court, 
the claim was for an award in respect of total incapacity from 
silicosis. The applicant had been thirty-six years in the mining 
industry and had been twenty-four years with the respondent 
company. In February, 1943, the applicant consulted a chest 
specialist who made an X-ray examination and diagnosed silicosis. 
The applicant eventually resumed work and his first job was 
reconstructing girders. This involved lifting girders on to a 
machine and was too heavy. His next job was stacking pit 
props, but this made him cough. His weight was reduced from 
134 stone to 9 stone 12 Ib., but, after a rest in the country, his 
weight was restored to 10 stone 6 lb. The respondents admitted 
the existence of silicosis, but their case was that the applicant’s 
condition had not been aggravated by his work. His Honour 
Judge Clements observed that the certificate of the medical board 
of May, 1943, was conclusive to that date. The question was, 
had the applicant’s condition been aggravated since? The 
evidence satisfied him that the first stage of the disease had 
passed and the second stage had begun. The applicant’s earning 
capacity was now only 30s. per week and he was therefore entitled 
to full compensation. An award was made of 21s. plus 3s. 6d. 
supplementary allowance from the 29th March, 1943, to 
10th February, 1944, and thereafter at the rate of 30s. per week 
plus supplementary allowance, with costs. 








To-day and Yesterday. 
LEGAL CALENDAR. 

June 12,—Dr. Hensey was an Irishman who studied medicine 
abroad, travelled extensively in Europe and finally settled in 
London. After the outbreak of the Seven Years War he entered 
into correspondence with an old fellow-student employed in the 
French Foreign Office, supplying him with particulars of the 
movements and equipment of the British fleet. On the 12th 
June, 1758, he was tried for treason in the Court of King’s Bench 
presided over by Lord Mansfield. The evidence of his guilt was 
overwhelming and he was condemned to death. His execution 
was, however, postponed, and fifteen months later he was 
pardoned, after which he disappears from history. In connection 
with the trial, Lord Thurlow told a curious incident: ‘‘ I drove 
Serjeant Prime from the Bar without intending it. I happened 
to be walking up and down Westminster Hall with him while 
Dr. Florence Hensey was on his trial in the King’s Bench for 
high treason. Serjeant Prime was at that time the King’s Prime 
Serjeant. As such he had precedence over all lawyers in the 
King’s service. But the ministers of that day, wishing to pay 
court to Sir Fletcher Norton, though he had at that time no 
other rank than King’s Counsel, entrusted the trial to him. I 
happened to make this remark to Serjeant Prime: ‘ It is a little 
singular, sir, that I should be walking up and down Westminster 
Hall with the King’s Prime Serjeant while a trial at Bar for high 
treason is going on in that court.’ The expression struck him ; 
he felt the affront put on him ; he went next morning, resigned 
his office and retired from the profession.”’ 

June 13.—George Cock was a sneak thief who for a long time 
worked a successful trick in and around London. He would find 
out the name and address of someone who had a husband or 
relative abroad, call with a tale of having just returned to England 
with a message or greeting from the absent one, enjoy the 
hospitality of the house, and finally make off with a few spoons, 
a tankard or any other silver valuable he could pick up. He was 
finally caught after visiting two ladies in Soho Square with a 
pretended message from their husbands. He was hanged at 
Tyburn on the 13th June, 1748. 

June 14.—Richard Langhorne was a barrister of the Inner 
Temple of twenty-four years’ standing and some eminence in his 
profession when the perjury of Titus Oates and Bedloe fastened 
on him a charge of being involved in the ‘“ Popish Plot’? which 
they had fabricated. Indicted for high treason, he was brought 
to the bar at the Old Bailey on the 14th June, 1678. His trial, 
presided over by Chief Justice Scroggs, was conducted in an 
atmosphere of violent political prejudice. All the two informers 
said was uncritically accepted, while his own witnesses were 
beaten, intimidated and kept from court by the mob. The trial 
lasted from eight in the morning till seven in the evening. 
Inevitably he was found guilty, though there is not the smallest 
doubt of his innocence, and five Jesuit priests, already convicted 
equally unjustly, were condemned to death with him. Sir George 
Jeffreys, the Recorder, in passing sentence, observed that he -was 
sorry with all his heart to see him in that condition, as he had 
understanding in the law and ‘“ hath arrived at so great an 
eminence in that profession.”” He was given leave to see not only 
his family but also the clients whose business was in his hands. 
A month later he was executed. 

June 15.—On the 15th June, 1589, the Inner Temple benchers 
ordered “that John Parker the younger, Henry Meeres and 
John Founteyne heretofore called to the outer bar, shall be 
disbarred and from henceforth shall not be accounted utter 
barristers because they have not kept such exercises of, learning 
as... are appointed for utter barristers.” 

June 16.—The Spa Fields Riots in December, 1816, sprang 
from the unemployment and distress following the Napoleonic 
Wars. They started with a mass meeting addressed by two 
agitators named Watson, one a hanger-on to the fringes of the 
medical profession and the other his son. The former was 
provocative, the latter inflammatory, and in the end the mob 
marched through Clerkenwell, Smithfield, the City and the 
Minories pillaging a couple of gunsmiths’ shops on the way. At 
the Tower, they summoned the soldiers on guard to surrender, 
but were easily dispersed when they actually appeared. The elder 
Watson was tried for high treason in the Court of King’s Bench, 
the chief witness being a man named Castle, possibly an agent 
provocateur, an associate of the accused, who told an impressive 
tale of the background of projected revolution which was supposed 
to lie behind the outbreak. Watson was acquitted on the 16th 
June, 1817, though had he been indicted simply for riot he would 
probably have been convicted. Twenty-one years later he died 
in poverty in New York. 

June 17.—In the first part of April, 1858, Lord Foley was 
absent with his family from his town residence, No. 26, Grosvenor 
Square. The house was undergoing repair and all sorts of people 
had access to it without suspicion. Soon after the family returned 
it was discovered that £3,000 worth of silver plate was missing 
from the strong room in the basement. Suspicion fell on Henry 
Whitstone, a youth of nineteen, employed as steward’s room boy, 
who slept in the pantry near the strong room and was under 
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notice to leave at the time of the theft. On the 17th June he 
was tried at the Old Bailey, together with three other young men 
and a girl, on a charge of stealing the plate, while a dealer was 
tried for receiving it. Whitstone was convicted and sentenced 
to six years’ penal servitude. Thomas Puzey, a smith, and 


Thomas Partridge, an engineer, two of his accomplices, were | 


likewise convicted and condemned to three years’ penal servitude. 
The rest were acquitted. 

June 18.—In a letter to his brother, Lord Hatton, dated the 
18th June, 1678, Charles Hatton wrote: ‘* The day Sir William 
Scroggs came up as Lord Chief Justice into Westminster Hall, 
I met Mr. Longuevill there, and he then very politely advised 
me to desist from going so frequently as formerly I did to the 
new Lord Chief Justice his house ; for it might occasion the like 
report, as formerly there was of your lordship, that I went a 
suitor to Mrs. Gilby [his daughter] . . . but I told him I did not 
think it reasonable to follow his advice... for by the same 
reason I must forbear going to any house where there was a 
young unmarried woman. . . 
but she has one damnable fault and an unpardonable one: no 
portion except thiee boys.” Still he did marry the young widow. 


BORROWED HANGMAN. 

It was surprising to learn recently that Eire has no executioner 
of her own and has hitherto borrowed Britain’s to carry out death 
sentences passed in her courts; this is the one link left between 
the British and Irish judicial systems and the imposition of the 
travel ban between the two countries caused some difficulty. 
Perhaps the Irish have never appointed a hangman of their own, 
because they share the ancient Polish contempt for his office. 
You remember the passage in Pepys which records that someone 
related to him ‘‘ how despicable a thing it is to be a hangman in 
Poland, although it be a place of credit. And that, in his time, 
there was some repairs to be made of the gallows there, which 
was very fine of stone; but nobody could be got to mend it till 
the Burgo-master, or Mayor of the town, with all the companies 
of those trades which were necessary to be used about those 
repairs, did go in their habits with flags, in solemn procession to 
the place, and there the Burgo-master did give the first blow with 
the hammer upon the wooden work ; and the rest of the Masters 
of the Companies upon the works belonging to their trades ; that 
so workmen might not be ashamed to be employed upon doing 
of the gallows work.” In the matter of borrowing executioners, 
England had to go to Calais for the purpose, when it was decided 
that the head of Queen Anne Boleyn should be smitten off with 
a sword, for that manner of putting to death, though common in 
France, was unknown in England. 





Correspondence. 
[ The views expressed by our correspondents are not necessarily those of 
THE SOLICITORS JOURNAL. ] 
Legal Reform. 

Sir,—Referring to the ‘‘ Current Topic ’”’ in your issue of the 
27th May, at p. 181, I am sorry you do not approve of my letter 
to The Times. 

I am sure you will agree that to endeavour to prescribe the 
requirements of a good system of law and then examine one’s 
own system in the light of these requirements is a sensible and an 
objective way of approaching the matter. Law, just as all our 
other institutions of government should be, is a means to an end 
and that end is the welfare of the governed. As Sir James 
Stephen says: ‘‘ Law exists not for the scientific satisfaction of 
the legal mind. but for the convenience of the lay people.” 

Within the space of a letter I cannot, of course, elaborate the 
subject of my letter, but will only refer to the specific points 
mentioned in your * Current Topic.” 

On the subject of being impatient at the slow rate of legal 
reform, Professor Keeton’s observation that it is quite obvious 
that we are passing through a period of extensive social change 
and that law will have to keep pace with these social changes ; 
that if lawyers can assist by clearing the ground of some of the 
dead wood which at present encumbers it, they will be doing a 
service not only to themselves, but to the community as a whole ; 
that this is felt very widely within the profession, but that what 
is needed at the present moment is the establishment of 
machinery which will permit these feelings to be translated into 
fully considered proposals for the reform of the law, indicates 
that I am in good company. 

It is a depressing thought that whilst during this war most 
lawyers individually played their part manfully, the most notable 
work of The Law Society as a body has been to obtain an 
increase in our remuneration which, though no doubt justified, 
can hardly be described as a contribution towards reconstruction. 

Most professions and many trades have been addressing 
themselves to ascertaining what part their profession or trade 
can play, but neither The Law Society nor the Bar Council has 
done anything in respect of this urgent matter. This is most 
regrettable, as if the legal profession does not show some 
initiative it is likely that far-reaching and ill-considered changes 
may be made for us. 


I think her a very good woman, | 











tegarding the argument in the article that rapid changes in 
the law destroy certainty, it seems to me that as the law never 
has been changed rapidly it is impossible to say whether it would 
cause lack of certainty or not. I should have thought, for 
instance, that a delay of thirty-eight years in reversing the 
decision in Chandler v. Webster, which for that time “ has 
disfigured the law of contract,” is scarcely a cause for 
congratulation. At any rate, it might make for the general 
welfare if the policy were tried of permitting a great deal less 
time lag. 

The Law Revision Committee, as I said in my letter, has done 
useful work, but if it is to fulfil the purpose you suggest of having 
its finger on the pulse of the profession, both its membership and 
its scope ought to be greatly increased and, as has been suggested, 
it should be divided into committees dealing with different 
classes of subjects. 

At the present time the whole subject of law reform is dealt 
with sporadically and unsystematically. It would be partic- 
ularly unfortunate when necessary reforms are being made in 
other branches of public life if it were thought that the law was 
lagging behind. 

Leicester. 

7th June. 


RERTRAM PLUMMER. 





Birthday Legal Honours. 


BARON. 

Sir CLaup Scuuster, K.C., Clerk of the Crown in Chancery 
and Permanent Secretary to the Lord Chancellor. Called by the 
Inner Temple, 1895, and took silk, 1919. 

KNIGHTS BACHELOR. 

Major Jack BrcK, Chief Constable, Cheshire. 
Gray’s Inn, 1918. 

Mr. ERNEST EDWARD Birp, President of the Council of The 
Law Society. Admitted 1900. 

Mr. KeIirH CANTLIE, I.C.S., Member, Assam Revenue Tribunal, 
Assam. Called by Gray’s Inn, 1926. 

Mr. JAMES REGINALD CONYERS, Called by the 
Inner Temple, 1902. 

Mr. WILLIAM JAMES 
(Irish Bar, 1922). 

Mr. HuBertT STANLEY HovuLtpswortnH, K.C., D.Sc., Controller- 
General. Ministry of Fuel and Power. Called by Lincoln’s Inn, 
1926, and took silk, 1937. 

The Hon. Rospert JAMES Hupson, Chief Justice, Southern 
Rhodesia. Called by the Middle Temple, 1909. 

Mr. Mark FRANK LINDLEY, LL.D., Comptroller-General, 
Patent Office. Called by the Middle Temple, 1912. 

Mr. DHIRENDRA NATH MITRA, Solicitor to Government, India. 

Mr. Justice MACHRAJ BHAWANI SHANKER NryoGl, Judge, High 
Court, Nagpur. 

Mr. CLAuD Ramsay WILMOT SETON, Chief Justice, Nyasaland. 
Admitted 1910. Called by Gray’s Inn, 1928. 

ORDER OF THE BATH.—C.B. 

Mr. 0. C. ALLEN, Under-Secretary, Acting Departmental 

Secretary, Ministry of Home Security. Called by the Middle 


Temple, 1912. 

ORDER OF MERIT. 
Called by Gray’s Inn, 1885. 
GEORGE.—K.C.M.G. 
Chief Justice, 


Called by 


Bermuda. 


FITZGERALD, Chief Justice, Palestine. 


LORD PASSFIELD., 
ORDER OF ST. MICHAEL AND ST. 
The Hon. Sir WILLIAM HENRY HorRwoop, 
Newfoundland. 
ORDER OF THE BRITISH EMPIRE.—K.B.E. 
Mr. Harotp LEsLIE Boyce, M.P., for political and public 
services. Called by the Inner Temple, 1922. 
ORDER OF THE BRITISH EMPIRE.—C.B.E. 

Mr. R. A. SWAN, Legal Secretary, Law Officers’ Department. 
Called by Lincoln’s Inn, 1922. 
Mr. H. H. Tomson, Town Clerk of Salford. Admitted 1919. 

Mr. R. R. Wuitry, Deputy Public Trustee. Admitted 1915. 
ORDER OF THE BRITISH EMPIRE.—O.B.E. 
Mr. H. E. HARROWELL, J.P., Chairman of York and District 
Assistance Board Advisory Committee. Admitted 1906. 
Mr. E. H. W. W. Kina, District Probate Registrar, Wakefield 
and York. 
Mr. H. G. REED, Town Clerk and A.R.P. Controller, Deptford. 
Mr. J. W. VAUGHAN, Secretary and Solicitor, Locomotive 
Manufacturers’ Association. Admitted 1928. 
ORDER OF THE BRITISH EMPIRE.—M.B.E. 
Mr. Il. A. G. LANGTON, Chief Warden, Bootle, and Clerk to the 
Liverpool and Bootle Borough Justices. Admitted 1922. 
Major W. N. LINDLEY, Coventry H.G. Admitted 1921. 
Major C. H. W. PuGu, Shropshire H.G. Admitted 1919. 
Mr. S. G. Wuitson, for public services in Newcastle-on-Tyne. 
Admitted 1907. 
BRITISH EMPIRE MEDAL. 
Mr. S. H. PARTRIDGE, Divisional Warden, 
Admitted 1923. 





Leicestershire. 
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COST OF GIVING BONUS 


The cost of living is greater by 100 per cent. than it was in 1914. 
That makes it more difficult for you togive, even to so worthy 
a cause as the fight against Cancer. But the increased costs 
of equipment for research and improved methods of treatment 
makes our need for funds correspondingly greater. 

In addition to helping on our great work, we offer you the grati- 
tude of thousands of souls raised from the shadow of suffering: 


Che Royal 
Cancer Hospital 


FREE 
FULHAM ROAD - - LONDON, S.W.3 








% 


hoo : pow SR t 


Topsy ?—well, almost ; certainly her little world was topsy- 
turvy before she came into the care of Dr. Barnardo’s Homes, 
but all her worries, little and big, will gradually be smoothed 
away as they have been for 131,000 other boys and girls. 
Please give this National Work for destitute children 
your hearty support. 8,000 children now being cared for. 


LEGACIES earnestly asked for. 


Cheques payable “Dr. Barnardo’s Homes ’’ and crossed ‘ Barclays 
Bank, Ltd., a/c Dr. Barnardo’s Homes,’’ should be sent to Head Offices 
STEPNEY CAUSEWAY, LONDON, E.!. 


Telephone : Stepney Green 3400 (General Secretary’s Office). 


THE LARGEST CHILDREN’S CHARITY 

















¢ COMPANY 
* SERVICE 


INCORPORATION 
OF COMPANIES 


THE EXPERIENCE accumulated 
in over three-quarters of a century 
of Company Registration is at the 
service of the Profession in con- 
nection with all matters incidental 
to the Incorporation of Companies. 


JORDAN &SONS 


LIMITED 
Company Registration Agents 


LONDON: 116 Chancery Lane, W.C.2 
LLANDUDNO: 28a Mostyn Street 



































THE SOCIETY 


OF 


INCORPORATED ACCOUNTANTS 
AND AUDITORS 


President - RICHARD A. WITTY, F.S.A.A. 
Vice-President - FRED WOOLLEY, J.P., F.S.A.A. 
Secretary - A. A. GARRETT, M.B.E., M.A. 


Deputy Secretary L.T. LITTLE, B.Sc. (Econ.) 


The designation “Incorporated Accountant’ is restricted 
to members of the Society, of whom there are approx- 
imately 7,900, and who are of two classes—Fellows, who 
use the initials F.S.S.A., and Associates, who use the 
initials A.S.A.A. 


The Incorporated Accountants’ Year Book contains full 
information in regard to the Society, including the names 
of Incorporated Accountants and of firms and _ the 
addresses at which they carry on public practice. 


The Large Hall and Council Chamber at Incorporated 
Accountants’ Hall, which is near to Temple Station, may 
be used for Company and similar meetings. 


Enquiries regarding the letting of the Hall and the Year 
Book should be addressed to : 

THE SECRETARY, 
INCORPORATED ACCOUNTANTS’ HALL, 
VICTORIA EMBANKMENT, 

LONDON, W.C.2 
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Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate) 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 


Will—Girr OVER AFTER ABSOLUTE GIFT WHAT IS NOT 
DISPOSED OF—EFFECT. 

(). A, who died in 1931, appointed her sons B and C to be 
executors and trustees of her will, and proceeded to dispose of 
her residuary estate as follows: ‘I give and bequeath all the 
remainder of my personal estate (including any money standing 
to my credit in the Post Office Savings Bank) unto my said 
executors and trustees Upon trust for the use and benefit of 
my said husband and in the event of any balance remaining in 
their hands on the death of my said husband I direct that such 
balance shall be divided amongst my three children in equal 
shares.”’ The deceased left her husband D, and three children, 
B, C and E surviving. The testatrix left the sum of £300. 
A sum of £60 has been divided in equal’shares between B, C, D 
and EK by agreement, but apart from this D has received nothing. 
He is now in very poor circumstances, and contends that he 
is entitled to be paid the income of the fund and a small periodical 
sum out of capital towards his maintenance. Clearly D_ is 
entitled to the income of the fund. Please advise if he has an 
absolute interest in the capital or merely a life interest. 

A. It is an established principle that a gift over, after an 
absolute gift, of what is not disposed of is void, unless the so- 
called absolute gift can, on the true construction of the will 
be cut down to a mere life interest. In this case we see nothing 
to suggest that there is but a life interest and we, therefore, 
express the opinion that D takes the capital absolutely. 

See “ Tudor’s Leading Cases on Real Property, etc.,” 4th ed., 
pp. 518-9. 


OF 


Divorce Damages. 

@. On the hearing of a petition for divorce, damages were 
awarded against the co-respondent with costs. Before the 
costs could be taxed the petitioner died. The costs have now 
been taxed and are being recovered from the co-respondent. 
Has the executor of the will of the petitioner any power to 
recover the damages against the co-respondent ? If so, what 
action should be taken ? 

A. The executor has no power to recover the damages. See 
the Law Reform (Miscellaneous Provisions) Act, 1934, s. 1 (1). 








Obituary. 
Mr. W. P. WHITTY. 

Mr. Walter Patrick Whitty, barrister-at-law, senior member 
of the Chancery Bar in Liverpool, died recently. He was called 
by the Inner Temple in 1888 and retired from practice in 1942. 

Mr. W. DAVIES. 

Mr. William Davies, solicitor, of Llanelly, diec on Wednesday, 

7th June, aged fifty-nine. He was admitted in 1912. 








Societies. 
LAW ASSOCIATION. 

The 127th Annual General Court was held in the Council Chamber, 
Law Society’s Hall, on Thursday, 8th June, 1944, when The Right 
Hon. Lord Blanesburgh, G.B.E. (President), took the chair. The other 
members and solicitors present included Sir Ernest E. Bird (Knight), 
President of The Law Society, Mr. C. D. Medley (Chairman of the Board), 
Mr. G. D. Hugh Jones, and Mr. John Venning (Treasurers), Mr. Guy H. 
Cholmeley, Mr. Arthur E. Clarke, Mr. C. A. Dawson, Mr. W. Alan Gillett, 
Mr. Ernest Goddard, Mr. Frank S. Pritchard, Mr. William Winterbotham 
(Directors), Mr. Kingsley Bayley, Mr. E. Bryden Besant, The Right Hon. 
E. Leslie Burgin, LL.D., M.P., Mr. P. Stormonth Darling, Mr. M. N. Drake, 
Mr. A. F. King-Stephens, Mr. H. H. Marriott, Mr. George Martin, Mr. Charles 
R. I. Nicholl, Mr. Sidney A. Pettifer, Mr. S. Hewitt Pitt, Mr. Robert A. 
Rogers, Mr. A. R. Rule, Mr. A. W. Scott, Mr. R. C. Tackley, Mr. W. G. 
Trower, Mr. Bertram Tuff, Mr. T. J. Worley, and the Secretary, Mr. Andrew 
H. Morton. In moving the adoption of the report and statement of 
accounts, the President appealed to the members to endeavour to find new 
members for the Association and for all who could, to pay their subscriptions 
under deed of covenant so that the Association had the benefit of the tax 
recovered. Mr. Walter Leslie Farrer was appointed a trustee in place 
of Mr. Harold Marson Farrer, deceased, and the President and Vice- 
Presidents were re-elected and directors, treasurers and auditors were 
elected for the ensuing year. The meeting closed with a hearty vote of thanks 
to the Chairman, moved by The Right Hon. E. Leslie Burgin, LL.D., M.P., 
and carried by acclamation. 

Mr. Arthur Douglas Cowburn, M.R.C.S., L.R.C.P., Surgeon Captain, 
R.N.V.R. (retired), barrister-at-law, left £59,558, with net personalty 
£59,364. He left residue, subject to his wife’s life interest, to King’s 
College Medical School. 





became stronger still. 


Notes of Cases. 
COURT OF APPEAL. 
Bertram rv. Bertram. 
Scott, Goddard and du Pareq, L.JJ. 4th February, 1944. 
Divorce—Cruelty—Condonation—E ffect where not pleaded—Slight evidence 
of further cruelty required to end condonation. 

Husband’s appeal from a decision by Hodson, J., granting a wife 
petitioner a decree nisi of divorce on a petition based on the husband's 
alleged cruelty. The marriage took place on 21st December, 1935. 

Scort, L.J., said that counsel for the appellant accepted the general 
decision of the judge that during the married life for a long time the 
husband had been guilty of cruelty. His one point was that in August, 
1942, the parties, after being separated for some time, lived together and 
had sexual intercourse and that the judge was therefore wrong in giving 
the wife a decree. The judge, however, made the decree quite clearly on 
the ground not only of the continuing nature of the husband’s cruel 
character, but also of acts of cruelty after resumption of marital inter- 
course. He accordingly held that there was no condonation. In that the 
judge followed the right principle, that condonation ceases to be a bar 
if, after condonation, there is a resumption in any degree of the same kind 
of conduct as would have justified a decree of divorce had there been no 
condonation. In a case depending on adultery more might be necessary, 
but in a case of cruelty only slight fresh evidence was needed to show 
continuance of the same character, for cruelty of character was bound to 
show itself day in and day out, night in and night out, in cruelty of 
conduct and behaviour. 

Gopparp, L.J., also agreed with the view taken in the court below. 

pu Parca, L.J., agreed and said that it was always important that, 
when condonation was proved by the evidence of the petitioner, or when it 
appeared from the evidence of the petitioner, after cross-examination, that 
there might have been condonation, the court should go carefully into that 
question. A note in ‘‘ Rayden on Divorce,” 4th ed., p. 137, said: It may 
be doubted whether a party may call evidence or cross-examine upon a 
matter which he has not pleaded.” Although that doubt might be 
permissible, judges trying cases of the present kind should not be troubled 
by it. Of course, condonation ought to be pleaded, and if it was not 
pleaded the judge would necessarily have regard to that fact, but the fact 
that it was not pleaded must not shut the judge’s eyes to the necessity of 
a full investigation. His lordship agreed that the appeal must be dismissed. 

CounseL: P. R. Hollins ; Gilbert Beyfus, K.C., and Victor Williams. 

Souicrrors: J. & P. J. F. Chapman Walker ; Withers & Co. 

{Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION. 
Heddon Court House, Ltd. v. Inland Revenue Commissioners. 
Macnaghten, J. 4th April, 1944. 

Revenue—Sur-tax—A pportionment of whole income of company to individual 
member—Settlement by member for benefit of his children—Trust funds 
invested in company—Member’s sole control of company—Borrowing by 
member of money from company without security—Whether member was 
able to secure that assets of company should be applied to his benefit to greater 
extent than was represented by his own shares—Apportionment discharged— 
Finance Act, 1922 (12 & 13 Geo. 5, c. 17), 8. 21—Finance Act, 1939 (2 & 3 
Geo. 6, ¢. 11), s. 15. 

Case stated by the Commissioners for the Special Purposes of the Income 
Tax Acts. 

This was an appeal by H., Ltd., against the decision of the Special Com- 
missioners confirming an apportionment of the actual income of the company 
for the year 1938-39, under s. 21 of the Finance Act, 1922, and s. 15, Finance 
Act, 1939. The company was an investment company to which the 
above provisions applied. Section 15 (2) (b) of the 1939 Act provides as 
follows: “In apportioning for the purposes of the Finance Act, 1922, 
s. 21, the income of an investment company . . . (b) to any person who is a 
member of the company but has no relevant interests in the company, 
and ir their opinion is, or is likely to be, able to secure that income or 
assets, whether present or future, of the Company will be applied, either 
directly or indirectly for his benefit . . . the Special Commissioners may 
apportion to him such part of the income of the company as appears to 
them to be appropriate ...” Under that provision the Special Com- 
missioners apportioned the whole of the income of the company to B, 
one of its members. In 1929 B settled £42,000 in trust for the benefit of 
his three children as therein mentioned, and it was provided that the 
trustees should invest the trust funds in trustee securities or “‘in any 
investment whatsoever”? which B might approve. Subsequently, with 
B’s approval, the trustees invested the whole £42,000 in the company, 
which then had no capital except 2s., 1s. having been subscribed by B and 
the other by his wife. Subsequently to the investment of the £42,000 in 
the company the shares were divided into ninety founders’ shares and 19,910 
ordinary shares of Is. each. The founders’ shares ranked equally with the 
ordinary shares for dividend purposes, but whereas the founders’ shares 
gave their holders the right of one vote per share, the ordinary shares gave 
their holders the right only to one vote per 1,000 shares. B became the 
holder of sixty founders’ shares and his wife became the holder of the 
remaining thirty founders’ shares. The trustees were the holders of all 
the ordinary shares. B also was managing director of the company. It 
followed that B had control of the company, and, on his wife’s death, in 
1934, as one of the executors under her will, and by reason of acquiring 
a life interest in her estate, including the thirty founders’ shares, his control 
Previously to the apportionment the company 
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invested £32,000 and lent the remaining £10,000 to B at 4 per cent. interest 
without security. The Special Commissioners held that B was able to 
secure that the income or assets of the company should be applied to his 
benefit to a greater extent than was represented by his interest in the 
company derived from the holding of the ninety founders’ shares, and they, 
therefore, confirmed the apportionment to B of the whole of the company’s 
actual income. 

MACNAGHTEN, J., said that in view of Inland Revenue Commissioners v. 
L. B. Holdings (1944), 197 L.T. 98, and Clark v. Inland Revenue Commis- 
sioners, 5 Taxation Rep. 52, it was clear that no one was entitled to assume 
that B would do anything with regard to the assets or income of the company 
which would amount to a criminal offence, and if he was able to repay the 
loan, that was no objection to his borrowing the money without security ; 
moreover, there was no evidence that he had appropriated any other 
dividends than those arising from the founders’ shares, and if he chose to 
accumulate the profits of the company, it would be his three children who 
would benefit and not he. There was, therefore, no evidence upon which 
the Commissioners could arrive at their decision and the apportionment 
would be discharged. 

CounsEL: Cyril King, K.C., and Frederick Grant, K.C.; The Attorney- 
General (Sir Donald Somervell, K.C.), J. H. Stamp and R. P. Hills. 

Soricirors: Bonwick & Co. ; Solicitor of Inland Revenue. 

[Reported by J. H. G. BULLER, Esq., Barrister-at-Law.] 


CHANCERY OF LANCASTER. 
Hopper and Others v. The Corporation of Liverpool. 
The Vice-Chancellor (Sir John Bennett). 
12th, 13th, 14th, 18th, 19th January, 14th February. 
Fee simple determinable by limitation—Whether possible at common law 
Rule against perpetuities—Uncertainty. 

By a lease dated the 7th May, 1787, the Liverpool Corporation demised 
to Thomas Staniforth a piece of land on the north-east side of Bold Street, 
Liverpool, for three specified lives and a further term of twenty-one years 
at a rent of one penny and a further rent as therein mentioned. In 1800 
proposals were made and approved for erecting a news-room and coffee- 
room with a library-room in one building on part of this demised land, and 
subscriptions were invited from members of an existing institution known 
as the Liverpool Library. One term of the scheme was that the news- 
room and the coffee-room should be kept totally detached from the library- 
room, and that those proprietors of the library who should not join in the 
institution should be accommodated with a library and reading-room without 
any encroachment on its present constitution ; another term dealt with 
annual subscriptions to the institution and to the library; and another 
provided that all committees of the institution should be kept distinct from 
those of the library. A large number of proprietors of the Liverpool 
Library subscribed and matters proceeded so satisfactorily that a general 
meeting of subscribers appointed a committee to carry out the scheme. 
Accordingly, by an Assignment dated the 17th June, 1801, Thomas 
Staniforth assigned to William Roscoe and the other members of the 
committee a piece of the land which had been demised to him (the piece so 
assigned being hereinafter called “ the Lyceum land ”’), to hold the same 
for the residue of the term upon trust for all existing subscribers to the 
institution and all other persons who should or might at any time thereafter 
become subscribers thereto or be legally or equitably interested therein 
according to their several and respective estates and interests as tenants in 
common, subject to all existing or future rules and regulations of the 
institution, and subject to the rent and the covenants in the lease so far 
as the same related to the Lyceum land. This assignment was shortly 
afterwards enrolled in the High Court of Chancery. By a Conveyance 
dated the 23rd February, 1805, made between the Liverpool Corporation 
of the first part, William Roscoe and others of the second part and George 
Booth and others (being some of the proprietors) of the third part : After 
reciting the lease, the scheme and the assignment and that since the 
assignment a building had been erected upon the Lyceum land (which 
building was called the Lyceum) containing a news-room and library-room 
and other appropriate rooms, and that the expense of such building had 
been disbursed out of subscription moneys, and reciting a resolution of the 
Liverpool Corporation that the reversion of the Lyceum land should be 
granted to the proprietors or to trustees for their use so long as the said 
building should continue to be used and enjoyed for the uses and purposes 
of its institution agreeably to the articles for its establishment It was 
witnessed that in consideration of the sum of 20s. paid to the corporation 
out of the funds of the proprietors the corporation granted to the parties 
of the third part, their heirs and assigns, the Lyceum land and also that 
part of the yearly rent of one penny reserved by the lease which should 
thenceforth become payable in respect of the premises thereby granted 
To hold the same unto the parties of the third part, their heirs and assigns, 
to the use of the parties of the third part, their heirs and assigns, ‘ during 
such time and so long as the said building called the Lyceum or any other 
building to be from time to time erected on the site thereof shall be used and 
enjoyed for the uses and purposes of the said institution called the Lyceum 
agreeably to the original articles for its establishment”’’ In trust for the 
present subscribers to or proprietors of the said institution as tenants in 
common according to their respective shares and subscriptions and for 
the respective executors, administrators and assigns of the said subscribers 
and proprietors, and so that their respective shares might belong to them 
as personal estate, subject to existing or future restrictions and regulations 
by or on behalf of the said proprietors or subscribers concerning the 
building ground and premises or the government and regulations of the 
institution. 
hew trustees. Such conveyance was enrolled in the High Court of 
Chancery on the 18th August, 1805. The lease of 1787 determined long 


And the said conveyance provided for the appointment of | 


ago, but the original parties to the conveyance of the third part and their 
successors, the trustees of the Lyceum land, have ever since been in 
possession and in receipt of the rents and profits of the Lyceum land, which 
land at the time of the present action was vested in the plaintiffs as such 
trustees. The trustees of the Lyceum land had from time to time granted 
leases of parts of the basement of the Lyceum land to various tenants. 
The plaintiffs (who sued as trustees of and for and on behalf of themselves 
and of all other the proprietors of the Lyceum) claimed that they, as 
trustees for the Lyceum, and the Lyceum beneficially through them, were 
entitled to the Lyceum land and the buildings thereon for an estate in fee 
simple absolute free from any right of reverter, right of re-entry, or other 
legal or equitable right, interest, trust or claim vested in the corporation ; 
or in the alternative that the extent of the rights and obligations conferred 
or imposed by the conveyance on the trustees for the time being of the 
Lyceum might be defined by the court. The corporation, by their defence, 
stated that they had never claimed, and did not now claim, that any event 
or occasion had happened whereby the plaintiffs’ tenure of the Lyceum 
land had been determined, and they denied that any event had happened 
which made it necessary or entitled the plaintiffs to have their rights 
ascertained or declared, and pleaded that the action was misconceived ; 
in the alternative they pleaded that the conveyance operated to create an 
estate in fee simple determinable when the buildings on the Lyceum land 
should cease to be used and enjoyed for the uses and purposes stated in 
the habendum of the conveyance, with a right of reverter in fee simple 
upon such cesser, and that the plaintiffs still held the Lyceum land for such 
estate in fee simple determinable as aforesaid. During the course of the 
argument the following authorities and text-books, amongst others, were 
referred to, apart from those mentioned in the judgment : Merttens v. Hill 
[1901] 1 Ch. 856; Re Ashforth [1905] 1 Ch. 5385; Re Paget, 30 Ch. D. 161; 
Re Blunt [1904] 2 Ch. 767; Re Peel [1921] 2 Ch. 223; Re Talbot [1933] 
Ch. 895; Hy tt v. Meakin, 25 Ch. D. 735; Re Wilson [1893] 2 Ch. 341; 
Goodier v. Edmunds [1893] 3 Ch. 455; Re Rosher, 26 Ch. D. 801; Re 
Cockerill [1929] 2 Ch. 131; ‘Coke on Littleton’; Seymour's case in 
“* Coke’s Reports ; Holdsworth’s “ H.E.L.” ; “* Preston on Conveyancing ”’ ; 
and Cheshire’s ‘* Real Property.” [Cur. adv. vult. 

The Vice-CHuancettor (Sir John Bennett), after dealing with the 
documents, stated that the Lyceum and library continued together until 
November, 1941, when the library was discontinued and the books were 
offered to the corporation, whose library had been destroyed by enemy 
action. A question then arose whether the corporation were to have the 
use of the library building and on what terms, and, when difficulties arose 
about these terms, the trustees of the Lyceum considered the question of 
letting that part of the premises for commercial purposes ; that brought up 
the question whether if they did so the building would still be “ used and 
enjoyed for the uses and purposes of the said institution called the Lyceum 
agreeably to the original articles for its establishment.” In the course of 
the argument the defendants had withdrawn the defence that the action 
was premature, and the issues that remained involved a research into the 
land Jaws back to the Statute of Quia Emptores. On some of the issues 
involved there were no judicial decisions, and it was necessary to rely on the 
opinions expressed by distinguished lawyers. 

|The remainder of the judgment is given verbatim | 

The first point raised by Mr. Roxburgh was whether a fee simple deter- 
minable has existed at all since the Statute Quia Emptores. This statute 
is set out in ‘ Halsbury’s Statutes,” vol. 15, at p. 48. The statute put an 
end to subinfeudation, so that if B, being feudal tenant of A, granted the 
land or part of the land of which he was feudal tenant, to C, C became feudal 
tenant not of B, but of A. Mr. Gray, in his book ** On Perpetuities,” 
4th ed., at p. 26, says that the right or possibility of feverter of an estate in 
fee simple limited to determine on the happening of an event which might 
or might not happen, implied tenure, i.e., feudal tenure, and that since 
the Statute Quia Emptores there can be no such fee. Sanders in his book 
on ‘ Uses and Trusts,” 5th ed., vol. I, at p. 209, says the same thing, and 
also says the right of reversion was in the nature of an escheat. I find it 
difficult to follow Mr. Gray’s reasoning as to why, after the Statute Quia 
Emptores, there could be no “ fee determinable.” If the reversion was a 
right in the nature of an escheat, an incident of feudal tenure, then the 
Statute Quia Emptores would not make such a right impossible, as it did 
not end such tenure but substituted the grantor’s overlord for the grantor. 
It may well be that after the statute this kind of limitation became 
practically obsolete, until the time when such limitations could be followed 
by limitations taking effect as executory limitations. 

"At p. 712 of his book, Mr. Gray quotes the opinion of Sir Howard 
Elphinstone that Mr. Gray’s ‘“ reasoning against the possibility of reserving 
a right of reverter to the grantor is conclusive,” but that the truth is “ that 
when the limitation comes to an end the lands will fall into the hands of the 
lord of the fee by a right somewhat in the nature of an escheat,” and 
Sir Frederick Pollock in his book on ‘‘ Land Laws,” 3rd ed., p. 226, prefers 
this view, though he is not definite on the question. The same point is 
mentioned in ‘‘ Halsbury’s Laws of England,” 2nd ed., vol. 27, p. 668, note (c), 
where it is stated that ‘‘ it was generally assumed that the determination 
was in favour of the grantor and his heirs,’ and the view of Sir Howard 


Elphinstone that the reversion was to the overlord is also mentioned. On 
several occasions, in giving judgments on other matters, judges have 


expressly left open the question whether estates in fee determinable can 
exist, and in Collier v. Walters, 17 Equity, at p. 26, Sir George Jessel, M.R., 
says: ‘‘In tact there is not any authority to be found for any such deter- 
minable fee,” but it is not clear that he meant to say that a “‘ fee determin- 
able ” could not exist at all. Joyce, J., in Re Leach [1912] 2 Ch., at p. 427, 
took the view that such limitations could be made, ‘‘ notwithstanding what 
may have been said in any book as to the effect of the Statute Quia 
Emptores upon the creation of estates in fee simple determinable or 
qualified.” In this case the determinable fee admitted of an executory 
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iimitation to take effect on its determination, the executory limitation 
necessarily taking effect, if at all, within the time allowed by the rule against 
perpetuities, a possibility which is mentioned by Mr. Challis in his book, 
3rd ed., at p. 254. Mr. Challis does not agree with Mr. Gray that such 
estates cannot exist since the Statute Quia Emptores, and quotes the opinion 
of many authorities of great weight to support his view, and he takes the 
view that the reversion was in the grantor. “ Fees determinable ”’ are 
mentioned and provided for both in the Law of Property Act, 1925 (see 
First Schedule to that Act) and in the Settled Land Act, 1925. After 
considering these authorities, I am of opinion that such fees can exist. 
It has been suggested that possibly on such limitations nowadays the 
reversion is in the Crown as overlord, and any decision I come to in this 
case is without prejudice to any claim of such a right by the Crown, as the 
Attorney-General is not a party to these proceedings. The Liverpool 
Corporation can only have an interest if the reversion is in the grantor, 
as it cannot claim any rights as feudal overlord. My judgment in this case 
is therefore upon the assumption that the reversion belongs to the grantor. 
The second question which was raised and argued was whether the possibility 
of reverter on a “ fee determinable ” is subject to the rule against per- 
petuities.. Gray, at p. 107, says: “the point that reversionary interests 
which may never take effect might be subject to the rule against perpetuities 
has not been raised in any reported case,”’ but I think that must have been 
written before the decision of Byrne, J., in Re Trustees of Hollis’s Hospital 
and Hagues Contract [1899] 2 Ch. 540, and Attorney-General v. Cummins 
[1906] 1 I.R. 406. When I consider the judgment of Palles, C.B., 
in the last-mentioned case and the opinions of some of the eminent legal 
writers on this subject to which I have been referred, I have considerable 
doubt whether at common law any clear distinction was drawn between 
estates in fee determinable and estates in fee subject to a condition. I 
doubt if at common law at one time a distinction would have been drawn 
between a grant in fee simple until the happening of an event, which might 
or might not happen, and a grant in fee simple with a condition that it was 
to terminate when the same event happened. Challis, at p. 253, when 
speaking of ‘‘ determinable fees,” says: “ Littleton styles such limitations 
conditions in law.” Palles, C.B., in his judgment above referred to 
says: “ There has been some argument as to the nature of the estate 
granted by the Letters Patent. In my opinion, that estate is that which is 
sometimes called a base or qualified fee, and sometimes a fee determinable. 
The grant passed the quit rents in fee subject to a condition determining 
that fee upon the payment by the Crown at any time of the sum of £5,000. 
Under such a grant the grantee, until the happening of the determining 
event has the whole estate in him, and the old common law doctrine was 
undoubtedly that a possibility of reverter, a possibility coupled with an 
interest, remained in the grantor, and that the fee of the rents would, upon 
the performance of the condition, revert to the Crown.” In both cases 
there is only a possibility of reverter. Challis, at p. 82, says: “* Reverter 
and reversion are synonymous terms, denoting an estate vested in interest 
though not in possession: but the word reverter is sometimes loosely used 
to denote what is properly styled possibility of reverter. Possibility of 
reverter denotes no estate, but, as the name implies, only a possibility to 
have an estate at a future time. Of such possibilities there are several 
kinds ; of which two are usually denoted by the term now under considera- 
tion: (1) the possibility that a common law fee may return to the grantor 
by breach of a condition subject to which it was granted, and (2) the 
possibility that a common law fee, other than a fee simple ’—I think there 
he means a fee simple absolute—* may revert to the grantor by the natural 
determination of the fee.” Both Mr. Gray, in section B of his book, and 
Mr. Challis, at p. 76, agree that a possibility of this kind was not alienable. It 
follows that the grantor had no vested estate which he could dispose of at any 
time. It is said in “* Halsbury’s Laws of England,” vol. 27, at p. 722: “ The 
grant of a fee simple, notwithstanding that it was determinable, was in law 
considered as the grant of the whole fee. Hence, there was no remnant 
of the fee left for the grantor to grant as a remainder, nor was there any 
reversion in himself, but, in case of conditional or determinable fees, he had 
an interest which was called a ‘ possibility of reverter.’”’ In the Buckhurst 
Peerage case, 2 A.C., at p. 26, Lord Cairns, L.C., says: “ The common 
law did understand one mode of putting an end to an estate which, 
in the first instance, appeared to be granted absolutely, that is to say, it 
understood the mode of terminating an estate by means of the annexation 
of a condition. If a condition was annexed to an estate, which otherwise 
would have been absolute, then on the happening of the condition the 
estate was defeated. But then, my lords, it was not defeated for the benefit 
of a remainderman, nor could a remainder have been annexed to the 
condition ; it was defeated or defeasible by and for the donor, who was 
entitled to enter for the condition broken. My lords that was the state 
of things by common law. At the time that that was the state of things at 
common law, it was found to be so inconvenient for the purposes of families, 
and in dealing with land, that there were introduced what were called 
‘ Uses,’ which, at the time of their introduction, were analogous to what now 
are trusts in the Court of Chancery.’ Speaking of determinable fees, it is 
said in “‘ Halsbury’s Laws of England,” vol. 27, at p. 667: “ It is no objec- 
tion that the future event may happen at a time beyond the limit allowed 
by the rule against perpetuities ""—and this is explained in a note, when it 
is said: “‘ The principle is either that possibilities of reverter are older than 
the rule against perpetuities and are subject only to the common law, or 
that the collateral limitation determines but does not originate, an estate. 
The latter is probably the better reason.” The first reason, that such 
possibilities of reverter date back beyond the Statute of Uses and are older 
than the rule against perpetuities, is the reason relied on by Mr. Challis 
to explain why they are not subject to the rule against perpetuities, and 
also in Attorney-General v. Cummins, above mentioned, Palles, C.B., says : 
“ Thus, the only real question is whether the estate of the Crown is defeated 
by the rule against perpetuities. The grant in question operated at common 





law. It did not take effect under the Statute of Uses, and the modern 
rule against perpetuities never applied to common law conveyances. It 
is impossible that it could have applied, as it had its origin in the Statute 
of Uses, as is matter of elementary knowledge; and the subject-matter 
of that statute did not include conveyances other than those to uses,” 
Then he goes on to deal with the question of possibility. I do not think 
I need read more of that judgment. With regard to the second reason 
given in the note of Halsbury, it appears that a grantor is in of his old 
estate when he re-enters for non-payment of a rent or on the determination 
of an estate on the happening of a condition. Mr. Gray, at p. 309, says: 
* On re-entry on non-payment of a rent the grantor is in of his old estate ” ; 
and Mr. Challis, at p. 219, says of a fee simple subject to a condition; 
“If an entry be made, the estate to which the condition is annexed jis 
destroyed ; whereby the fee reverts to the grantor or his heirs in the same 
manner in all respects as before the grant of the estate subject to the 
condition.” It is to be observed that when it is said that a grantor is in 
of his old estate it is not the same thing as a resulting trust, which is an 
equitable right, and cases on resulting trusts in favour of a grantor or 
testator do not appear to me to have any application to such a case as 
the present one. It appears, therefore, that the only reasons given why 
the rule against perpetuities does not apply to “ fees determinable ”’ are 
equally applicable in the case of “ fees subject to a condition.” But, in 
the case of Re Trustees of Hollis’s Hospital and Hagues Contract [1899] 
2 Ch. 540, Byrne, J., decided that the rule against perpetuities does apply 
in the case of reverter in fees subject to a condition. In that case: “ The 
property contracted to be sold formed part of certain property which had 
been conveyed by H to trustees upon trusts for the hospital by deeds of 
lease and release, dated May 17 and 18, 1726. The release contained a 
proviso that if at any time thereafter the premises thereby conveyed or any 
part thereof, or the rents, issues, and profits of the same or of any part 
thereof, should be employed or converted to or for any other uses, intents 
or purposes than those thereinbefore mentioned, then and from thenceforth 
all and every the premises thereinbefore conveyed should revert to the right 
heirs of H party thereto.” Bryne, J., said: ‘‘ It is contended on behalf 
of the purchaser that a good title cannot be made by reason of the 
clause in the deed of 18th May, 1726, providing for the reverter to the right 
heirs of Thomas Hollis, senior, inasmuch as the sale will be a_ breach 
of the condition and, alternatively, that the title shown is not one which 
ought to be forced upon a purchaser. It is contended on behalf of the 
vendors—that is, the trustees other than W. H. Anthony—that the 
condition is void as tending to a perpetuity, and that whether the clause in 
question be construed as operating by way of shifting use, as they say it 
should be, or by way of condition subsequent. The effect of the method 
of conveyance adopted was as follows: the lease for a year operated and the 
bargainee, John Williams, was in possession by the Statute of Uses. The 
release operated by enlarging the estate or possession of the bargainee to 
a fee—this was at the common law—and the use being declared in favour 
of persons other than the bargaince the statute intervened and annexed or 
transferred the possession of the releasee to the use of the trustees to whom 
the use was declared. I think the clause about which the contest arises is 
in terms and form a true common law condition subsequent, being aptly 
worded and being in favour of the heirs of Thomas Hollis, senior. It is 
true that words of an express condition may in certain cases be intended 
as a limitation, but the rule is that it shall not ordinarily be so construed, 
and there does not appear to be any reason in the present case whiy it 
should be construed as a limitation rather than as a condition. It was 
conceded in argument that if the clause in question ought to be construed 
as a limilation or as creating a shifting use it would be void as infringing 
the rule against perpetuities, and it was argued that the clause ought to be 
construed as one intended to shift the use which was vested by virtue of the 
release in the trustees, upon the happening of the contemplated event, into 
the heirs of the original bargainor, and that it was not possible for it to 
operate otherwise, having regard to the fact that the estate to be defeated 
was one existing only by virtue of the statute. I do not think that this 
argument can prevail.” Then he went on to deal with Rudhall’s case, 
and he said, on p. 551: * The next question is whether or not the condition, 
being an express common law condition subsequent, is void for perpetuity. 
I have not been referred to any case deciding the question, nor have I 
since the argument, after a considerable search, been able to find any 
authority in the reports enabling me to say that the point has been 
judicially decided. For the exposition of our very complicated real 
property law, it is proper in the absence of judicial authority to rescrt to 
text-books which have been recognised by the courts as representing the 
views and practice of conveyancers of repute. Except in the comparatively 
recent although most valuable book of the late Mr. Challis (whose loss we 
all regret), to which I shail have to refer more fully later on, I cannot find 
any definite statement of opinion adverse to the views expressed by 
Mr. Sanders and Mr. Lewis in their well-known treatises, and I will first 
refer to ‘Sanders on Uses and Trusts.’”’ Then he said, giving the 
reference: “I find in ‘ Lewis on Perpetuity’ the opinion of the author 
expressed in clear and unambiguous language. Amongst quite modern 
text writers I find a similar expression of opinion. See the work of the 
learned American author, Mr. Gray, who has written on the law of 
perpetuity, at p. 215, where he states his view, in spite of the fact there 
are American authorities tending the other way, the point not having been 
taken or argued in such authorities; see also ‘ Marsden on Perpetuities, 
p. 4. I have purposely avoided referring to certain dicta in recent cases 
until I come to examine Mr. Challis’ argument, which was in fact the 
basis of the argument put forward on the part of the purchaser in the 
present case. That argument and the learned author's expression of 
opinion are to be found in Challis’s ‘Law of Real Property,’ 2nd ed., 
pp. 174-177. Pausing at the introductory paragraphs, I do not propose 
to embark on a consideration of the origin and development of the rule or 
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rules against perpetuities, about which there have been and will continue 
to be grave differences of opinion amongst real property lawyers. I find a 


clear and well-recognised rule certainly applicable to all ordinary methods | 


of disposition in vogue since the Statute of Uses, and what I have to do is 
to see whether or not that rule is applied to prevent the effectuating by 
means of a common law condition what is forbidden by the law in the 
case of all other methods of disposition of property. Mr. Challis is right, 
of course, when he says that ‘ when any part of the common law is found 


to require amendment, the Legislature alone is competent to apply the | 


remedy.” But the courts have first to find what is the common law 
that is, the principle embodied in what is called the common law—and to 
apply it to new and ever-varying sets of fact and circumstances. The 
common law is to be sought in the expositions and declarations of it in the 
decisions of the courts and in the writing of lawyers. New statutes and the 
course of social development give rise to new aspects and conditions which 
have to be regarded in applying the old principles. The policy of the law 
against the creation of perpetuities was certainly asserted at a very early 
date, as was also the policy of discountenancing unrestricted restraints upon 
alienation.”” Then he said at the bottom of p. 553: “I think some of 
Mr. Challis’ criticisms of the dicta of Jessel, M.R., in the case of In re Macleay, 
L.R. 20 Eq. 186, are not quite reasonable.” Then he discusses Mr. Challis’ 
views and goes on: “ The decision of North, J. in Dunn v. Flood, 25 Ch. D. 
629, as to the remoteness of the power of re-entry in that case was obiter, 
in the same sense that it was unnecessary for the purposes of the decision 
to determine it, although it was a question raised and argued; but I 
think that Mr. Challis, in saying that nothing was said on appeal to support 
the obiter dictum, appears to have overlooked the observation of 
Baggallay, L.J., where he says: ‘This right of re-entry was held by 
Mr. Justice North to be void for remoteness. 
counsel for the defendant, but, as at present advised, I concur with 
Mr. Justice North that this right could not be enforced being void under 
the rule against perpetuities.”’ Then he goes on to say: “ The result 
appears to be that there are expressions of opinions by Jessel, M.R., 
North, J., and Baggallay, L.J., and the opinion of two great real property 
lawyers, in favour of the invalidity of such a condition as the one in question ; 
besides the opinions of modern text writers ; while on the other side there 
is nothing definite except the opinion and reasoning of the late Mr. Challis 
in his work of real property. It is to be noticed that Mr. Challis put forward 
the surmise that at the present day the courts would not acquiesce in the 
conclusion he draws without great reluctance; and in reference to his 
appeal to arguments to be derived from history, I may refer to his own 
observations.” ‘This decision was followed by Eve, J., in Re Da Costa 
{1912] 1 Ch. 337. Mr. Justice Byrne in his judgment rejected the arguments 
of Mr. Challis, and I cannot reconcile his judgment with that of Chief Baron 
Palles above quoted, in which he follows the same reasoning as did 
Mr. Challis. Whatever my own view might have been, I am bound by the 
decision of Byrne, J., followed by that of Eve, J. I cannot but think that 
if the rule against perpetuities applies to the possibility af reverter on a 
fee subject to a condition which may or may not happen, it must equally 
apply to the possibility of reverter on a fee limited to determine on an 
event which may or may not happen. I am therefore of opinion that the 
rule against perpetuities does apply in this case, and that any possibility 
of a reverter to the Liverpool Corporation is defeated by that rule. Having 
come to this conclusion, it is unnecessary for me to decide whether, if 
the rule against perpetuities did not previously apply, the position has 
now been altered owing to the provisions of the Law of Property Act, 1925, 
or the Settled Land Act, 1925. The third question argued in this case 
was whether the event in which the fee simple determined did not make it 
inalienable, and was in consequence repugnant, or was void by reason of 
the provisions of the Statute Quia Emptores. I will consider this question 
on the basis that the limitation of the fee simple determinable was in other 
respects valid. It has been conceded on behalf of the corporation in the 
course of the argument that the estate of the Lyceum would not be 
terminated by reason of the lettings mentioned in para. 7 of the Statement 
of Claim, or, now that the library has been discontinued, by the letting 
of that portion of the building which was occupied by the library. If this 
is so, then I do not think it would be impossible to sell the building, but 
the fact that part, possibly a substantial part, would have to be used for 
a certain purpose, and the estate might be lost entirely if it was not so used, 
would no doubt considerably reduce the value. In the same way a 
restrictive covenant as to user might reduce the value, but would not be 
void for that reason, and the danger of the estate coming to an end is not 
unlike the position in the case of Jn re Ch rdon [1928] 1 Ch. 464, where there 
was a gift of the interest on the sum of £200 so long as a grave was main- 
tained. In my opinion the limitation is not void on this ground. The 
fourth question argued was whether the event which determines the fee 
simple estate of the Lyceum is void for uncertainty. This ought perhaps 
to have been the first question in order of priority. However, it was 
argued as the last question, and I have taken it in the same order. The 
words to be considered are : “‘ so long as the said building called the Lyceum 
or any other building to be from time to time erected on the site thereof 
.. Shall be used and enjoyed for the uses and purposes of the said 
institution called the Lyceum agreeably to the original articles for its 
establishment as the same articles are recited or expressed in the Enrolment 
of the said Indenture of Bargain and Sale of the 17th June, 1801.” This 
last-mentioned indenture recites certain proposals for erecting a news-room 
and coffee-room with a library in one building and recites that certain 
named gentlemen on behalf of themselves and all others the subscribers 
to the said institution had contracted for the purchase of the piece of 
land thereinafter more particularly described for the sum of £1,344 for 
the purpose of erecting and building thereon the said new intended erection 
or building to be made use of as a news-room and library pursuant to the 
proposals published as aforesaid. Now it is to be gathered from the recited 


We have not heard the | 





proposals that there were to be a news-room and a coffee-room and a library, 
but that the members of the library need not be members of the news-room 
and coffee-room, and it was admitted on behalf of both parties to this 
action that the library and the news-room and coffee-room must be regarded 
as separate institutions, and Mr. Gray, on behalf of the corporation, sub- 
mitted that on the true construction of the clause I am considering the 
original building or a new building might be used and enjoyed by anyone, 
not necessarily the Lyceum Institution, for the uses and purposes of the 
said institution as mentioned. I think it is relevant to bear in mind that 
this case arose from the fact that the Lyceum trustees, after the library 
had been discontinued, were uncertain whether they could let the part 
of the building previously occupied by the library, and in my opinion 
they have quite good grounds for being uncertain. The corporation have 
now conceded that the lettings of the rooms mentioned in para. 7 of the 
Statement of Claim and the letting of the part of the building formerly 
occupied by the library would not determine the fee simple estate of the 
trustees. It follows that it is not necessary that the whole building should 
be “ used and enjoyed ” for the uses and purposes mentioned in the con- 
veyance of 1805. The question naturally follows as to what part or 
proportion of the building must be so used and enjoyed, and if a new 
building is built how are these questions to be answered ? For instance, 
could the site be sold for the purpose of having a large new hotel built 
on it, if the hotel provided accommodation for a news-room and coffee-room 
for the members of the Lyceum, and if so, what accommodation would 
be sufficient ? It appears to me that if the estate of the Lyceum trustees 
determines, when the present building, or a new building in place of the 
present building, ceases to be used and enjoyed for the uses and purposes 
mentioned, the event which causes the determination must be construed 
as a condition subsequent. Conditions subsequent which cause a forfeiture 
must, in order to be valid, be so framed that the persons affected (or the 
court if they seek its guidance) can from the outset know with certainty 
the exact event on the happening of which their interests are to be divested. 
See judgment of Lord Russell in Clayton v. Ramsden [1943] A.C. at p. 326, 
and Clavering v. Ellison, 7 H.L. Cas. 707. In Sifton v. Sifton [1938] 
A.C. 656, a testator directed certain yearly payments to his daughter, 
and then said: “the payments to my said daughter to continue 
only so long as she shall reside in Canada.’ This was held by 
the House of Lords to be a condition subsequent, which was void for 
uncertainty. Inthe case of Inre Viscount Exmouth, 23 Ch. D. 158, at p. 164, 
Fry, J., said: “ ... The condition must be clear and certain. That, 
in my opinion, includes not only certainty of expression in the creation 
of the limitation, but also certainty in its operation. It must be such a 
limitation that, at any given moment of time it is ascertainable whether 
the limitation has or has not taken effect.” In this present case I think 
there is uncertainty of expression in the creation of the limitation and 
uncertainty in its operation. It seems to me impossible to say beforehand 
exactly what circumstances would terminate this estate of the Lyceum 
trustees. In my opinion the condition subsequent which is to determine 
the estate of the Lyceum trustees is void for uncertainty. Having come 
to these conclusions, I shall make a declaration in the terms of para. 1 of 
the claim in the statement of claim leaving out the words “ absolute and,” 
so the declaration will read: ‘‘ A declaration that the plaintiffs as trustees 
for the Lyceum and the Lyceum beneficially through the plaintiffs as 
such trustees are entitled to the Lyceum land conveyed by the conveyance 
and the buildings thereon for an estate in fee simple free from any right 
of reverter right of re-entry or other legal equitable right interest trust 
or claim vested in the Liverpool Corporation.” Having so decided, it 
follows the defendants will pay the costs of the action. 

CounseL: R. F. Roxburgh, K.C., and Edward Ackroyd, for the plaintiffs ; 
J. N. Gray, K.C., and Allan Walmsley, for the defendants. 

Soricrtors: Lowndes & Co., Liverpool; Town Clerk of Liverpool. 

{Reported by WILLIAM GEDDEsS, Esq., Barrister-at-Law.]} 





Parliamentary News. . 
HOUSE OF LORDS. 





Edueation Bill [ H.C.}. 

Read Second Time. 

HOUSE OF COMMONS. 
Herts and Essex Water Bill [H.L.]. 
Wisbech Corporation Bill [H.L.}. 

Read First Time. 

London Midland and Scottish Railway (Bill [H.L.]. 
London Midland and Scottish Railway (Canals) Bill [H.L.}. 

Read First Time. 

QUESTIONS TO MINISTERS. 
LauNpDRY LossEs. 

Mr. Driperc asked the President of the Board of Trade if he is aware 
that compensation for articles lost by laundries is still being limited to 
twenty times the charge for laundering; that this limitation has been 
upheld in the courts; and if he will take steps to make such limitation 
illegal. 

Mr. Daron: Yes, sir. But I am glad to say that the Institution of 
British Launderers, at the request of my department, has advised its 
members tc waive this limitation when they are satisfied that a larger 
claim would be justified. I am advised that an order making the limitation 
illegal would not be within the scope of the Defence Regulations. 

[6th June. 


[Sth June. 


[7th June. 


[6th June. 


Court oF INTERNATIONAL JUSTICE. 
Colonel Burton asked the Secretary of State for Foreign Affairs whether 
he will state the names of the countries who were invited to attend the 
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Informal Inter-allied Committee on the future of the Permanent Court of 
International Justice. 
Mr. Even: Yes, sir. 
Followit q is the list : 
The following countries were invited to appoint an expert to serve on 
the Informal Committee : 
Australia. 
Belgium. 
Canada. 
Czechoslovakia. 
French Committee of National 
Liberation. 
Greece. 
India. 


I am circulating a list with the Official Report. 


Luxemburg. 
The Netherlands. 
New Zealand. 
Norway. 
Poland. 
South Africa. 
U.S.S.R. 
Yugoslavia. 
{7th June. 
War-TimE LEASEs. 

Mr. MANNINGHAM-BULLER asked the Attorney-General whether the 
Government have yet decided to introduce legislation to deal with the 
situation created by the decision in the case of Lace v. Chantler {ante, 
p. 135] which decided that a lease for the duration of the war is void. 

The ArroRNEY-GENERAL: The Government have decided to introduce 
legislation as soon as practicable to give legal validity to leases and tenancies 
created for the duration of the war or for a period related to the end of the 
war or the end of hostilities. The Bill will have retrospective effect to the 
date of this answer, but will not operate to revive tenancies already duly 
determined under the existing law or to cover cases in which a valid notice 
under the existing law to determine a tenancy has been given before to-day’s 
date. This legislation will not affect contracts other than contracts for 
such tenancies as aforesaid. [13th June. 


Rules and Orders. 


S.R. & O., 1944, No. 655/L.27. 
COMPANY, ENGLAND—COMPANIES (WINDING-UP). 

Tue Companies (Winpinc-Up) AMENDMENT (No. 1) Ruves, 1944, paTED 
JUNE 1, 1944, MADE PURSUANT TO SECTION 305 OF THE COMPANIES ACT, 
1929 (19 & 20 Geo. 5. ec. 23). 

1. Rule 189 of the Companies (Winding-Up) Rules, 
amended by inserting after the words “ Rule 10”, the words 
10a”. 

2. These Ruies may be cited as the Companies (Winding-Up) Amendment 
(No. 1) Rules, 1944, and the Companies (Winding-Up) Rules, 1929, as 
amended, shall have effect as further amended by these Rules. 

Dated the Ist day of June, 1944. 





1929, shall be 
‘and Rule 


Simon, C. 
I concur. 
Hugh Dalton, 
President of the Board of Trade. 
Explanatory Nore. 

The costs of proceedings in the County Court for the winding-up of a 
Company by the Court are regulated by a scale of High Court costs which 
has recently been increased by the Rules of the Supreme Court (Solicitors’ 
Remuneration) 1944 (S.R. & O., 1944, No. 151). The effect of the attached 
Winding-Up Rules is to apply this increase to the County Court proceedings 
referred to. 





S.R. & O., 1944, No. 662/L. 28. 
OATH AND AFFIDAVIT, ENGLAND. 
THE CoMMISSIONERS FOR Oatus (FEES) OrpEr, 1944. 
DaTEp JunE 6, 1944. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, with the 
concurrence of Thomas Walker Hobart Viscount Caldecote, Lord Chief 
Justice of England, and of Wilfrid Arthur Lord Greene, Master of the Rolls, 
do by virtue of section 216 of the Supreme Court of Judicature (Consolida- 
tion) Act, 1925, and all other powers enabling me in this behalf, hereby 
order as follows : 

1. The following fees shall be charged by Commissioners for Oaths in 
respect of the administration of oaths and the taking of affidavits within 
section 216 of the Supreme Court of Judicature (Consolidation) Act, 1925, 
namely :— 

£ 
For taking an affidavit or a declaration or an affirmation or 
an attestation upon honour, for each person making the 
same adi Bg ie pas ~ ats ig ae 0 
And in addition thereto for each exhibit therein referred to 
and required to be marked or for each schedule required to 
be marked ss _ a me = - sy ee 

2. The Commissioners for Oaths (Fees) Order, 1921, is hereby revoked. 

3. This Order may be cited as the Commissioners for Oaths (Fees) Order, 
1944, and shall come into operation on the Ist day of July, 1944. 

Dated the 6th day of June, 1944. 

Simon, C. 

We concur, 
Caldecote, C.J. 
Greene, M.R. 





Mr. Reginald James Harris, solicitor, of Winchester, left £21,455, with 
net personalty £16,639. 

Mr. Thomas White Holdich, solicitor, of West Ella, Yorks (unsettled 
estate), left £39,435, with net personalty £30,133. 


| 


War Legislation. 


STATUTORY RULES AND ORDERS, 1944. 

Agricultural Gangmasters (Registration and 
Order, May 30. 

Billeting (Rates of Payment) Order, May 26. 
Companies (Winding-up) Amendment 

June 1. 

Delegation of Emergency Powers (Ministry of Home 
Affairs for Northern Ireland) Order, May 26. 

National Registration (Service Register) Regulations, May 23. 

Registration of Births and Deaths (Consular Officers) 
Amendment Regulations, May 15. 

Safeguarding of Industries (Exemption) (No. 
May 22. 

Trading with the Enemy (Specified Persons) (Amendment) 
(No. 7) Order. 

War Damage Contribution Regulations, May 26. 

TREASURY. 

Defence Regulations, Vol. I, as amended up to and including 24th March, 

1944. 


E.P. 635. Control) 


E.P. 588. 


No. 655/127. (No. 1) Rules, 


E.P. 628. 


No. 630. 
No. 633. 
No. 595. 1) Order, 
No. 634. 


No. 631. 





Notes and News. 


Honours and Appointments. 

The King has approved a recommendation of the Home Secretary that 
Mr. Joun Scott HENDERSON be appointed Recorder of Bridgwater in the 
place of the late Mr. Frederick Allan Wilshire. Mr. Henderson was called 
by the Inner Temple in 1927. 

The Colonial Legal Service announce the following appointments : 
Mr. H. M. Wrtxpsor-Ausrey, Crown Counsel, Uganda, to be Solicitor- 
General, Uganda; Mr. D. B. W. Goon, Resident Magistrate, Kenya, to be 
Crown Counsel, Kenya ; Mr. J. J. Rear, Lands Officer and Deputy Registrar 
of Titles, Fiji, to be Lands Officer, Tanganyika; Mr. A. C. Smirn, Puisne 
Judge, Trinidad, to be Puisne Judge, Gold Coast ; and Mr. H. W. Wixson, 
Attorney-General, Northern Rhodesia, to be Attorney-General, Trinidad. 

Notes. 

Sir Michael Myers, Chief Justice of New Zealand, has been elected an 
Honorary Master of the Inner Temple. 

At the monthly meeting of the directors of the Solicitors’ Benevolent 
Association held at 60, Carey Street, W.C.2, on the 7th June, 1944, grants 
amounting to £2,312 14s. were made to thirty-seven beneficiaries. 

The Court of the City of London Solicitors’ Company—which has 
recently been constituted by letters patent under the seal of the Lord 
Mayor as a City Livery Company—has appointed Mr. Arnold Francis 
Steele as its first clerk. Mr. Steele is a partner in the firm of Kennedy, 
Ponsonby & Co., of 52, Bishopsgate, E.C.2, and communications to the 
company should be sent to him at that address. 

A note in The Times on Tuesday last referred to the application of 
Mr. P. R. Hollins, for the transfer of a divorce case to an assize town. 
Barnard, J., said that such applications could be made on ex parte motion, 
under r. 31 (3) of the Matrimonial Causes Rules, 1944, without giving, 
under r. 63 (1), the five days’ notice to all parties who might be affected by 
the proposed order. Nor was it now necessary to follow the old rule by 
which the consent of the assize judge was necessary before a case could be 
added to his list. The court would, therefore, have to scrutinize the 
applications with greater care. 

The President of The Law Society gave a luncheon party on 6th June 
to meet members of the Czechoslovak legal profession at present in this 
The guests were: Dr. Benesh (President of the Czechoslovak 
tepublic), Dr. Juraj Slavik (Minister of the Interior), Professor Dr. J. 
Stransky (Minister of Justice), Professor Dr. A. Prochazka (chairman, 
Czechoslovak Legal Council), Dr. A. Prazik (secretary of the Minister of 
Justice), Dr. Pavel Korbel (Secretary of the State Council and Chairman of 
the Association of Czechoslovak Advocates). The Lord Mayor of London, 
Lord Marchwood, Mr. Justice Evershed, Sir Donald Somervell (Attorney- 
General), and Mr. T. G. Lund (secretary, Law Society). 


country. 





Court Papers. 
TRINITY SITTINGS, 1944. 
COURT OF APPEAL AND HIGH COURT OF JUSTICE—CHANCERY 
DIVISION. 
ROTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL 
RoTa,. Court I. 
Farr Reader 
Blaker Hay 
Andrews Farr 
Jones Blaker 
Reader Andrews 
Hay Jones 
Group A. 
Mr. Justice Mr. Justice 
COHEN. VAISEY. 
Non- Witness. Witness. 
Mr. Jones Mr. Andrews 
Reader Jones 
Hay Reader 
Farr Hay 
Blaker Farr 
Andrews Blaker 


Mr. Justice 
MORTON. 
Hay 
Farr 
Blaker 
Andrews 
Jones 
Reader 
Group B. 
Mr. Justice Mr. Justice 
UTHwatTt. EVERSHED 
Non- Witness. Witness. 
Mr. Blaker Mr. Farr 
Andrews Blaker 
Jones Andrews 
Reader Jones 
Hay Reader 
Farr Hay 


DATE. 
Monday June 19 Mr. 
Tuesday = 
Wednesday _,, 

Thursday a 
Friday * 
Saturday a 


DATE. 


Monday June 
Tuesday . 
Wednesday _,, 
Thursday es 
Friday Pa 
Saturday a 
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